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Platinum-Iridium Justice 


CAREFULLY GUARDED in a vault of the International Bureau of Weights and 
Measures at Sévres, France, is a bar of platinum and iridium cast in the odd 
shape known as the Tresca section for maximum rigidity. At each end are 
scratched three fine lines, and the distance between the two central ones, at 
normal atmospheric pressure and zero degrees Centigrade, is one meter. The 
marks are roughly 39.37 inches apart, and were originally intended to be one 
ten-millionth of the distance from the earth’s equator to its poles, although re- 
cent geographical meas- 
urements have cast doubt 
upon their accuracy in 
that respect. Replicas of 
that bar have been broad- 
cast over the earth so 
that in any schoolroom, 
office or shop rulers cali- 
brated in meters and cen- 
timeters may be found.  Platinum-iridium bar of Tresca section. The microscopic lines defining the 
Probably none of them meter are engraved on the neutral axis of the bar at A.—Encyclopedia 
is exactly equal to the Pritennice. 
standard meter in the vault, but it would be a physical impossibility to use that 
bar for all measurements, and the difference is so slight that it would not be 
worth the bother anyway. 

Just as the ten-millionth part of the earth’s quadrant has not been and may 
never be computed with perfect accuracy, so no human tribunal ever has attained 
or is likely to attain the goal of absolute and perfect justice. If one grand tri- 
bunal were established, with the best judicial minds in existence, with unlimited 
facilities for ascertainment of both facts and law, and with unlimited time for 
deliberation, it might closely approach in perfection of justice the near-perfection 
of the standard meter. Administration of justice by such a body, however, 
would no more serve the practical needs of the people than would the opening of 
the international weights and measures vault for the use of every ribbon counter 
sales clerk. The objective should be to make available, within arm’s reach of 
everybody, a forum for the adjudication of every dispute so practically accurate 
that if there were available somewhere a super-court in which the judicial genius 
of the generation was concentrated, the chances of better handling of the case 
would be so slight that nobody would bother to resort to it. 
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Our DISTINGUISHED CONTEMPORARY, the American Bar Association Journal, 
has taken good-natured issue with the reference in our February editorial to 
the old New Jersey court system as America’s worst and to the new as Amer- 
ica’s best. Although the context indicated fairly clearly that the reference was 
to organization and structure alone, the word “system“ was undoubtedly too 
broad and may not unfairly be taken to include other matters such as judicial 
personnel and their selection, to which we made favorable reference on the same 
page and as to which New Jersey has undoubtedly ranked very high. Twelve 
years ago, Professor Rodney L. Mott of Colgate University published in the 
American Political Science Review an interesting study of the relative prestige 
of the various state courts as reflected in the extent to which their opinions 
were cited in texts and other judicial opinions, and New Jersey ranked fourth 
out of the forty-eight. 

Superlatives are always dangerous, and usually better not used. Whether or 
not the judicial structure of any other state deserves an equal rating with that 
in the New Jersey constitution (as to which, of course, judgment ought to be 
reserved for at least another ten years), the large number of extra copies of the 
February JOURNAL which already have been ordered for distribution to bar 
committees in all parts of the country indicates that even at this early stage it 


is attracting unprecedented attention as a model of modern, efficient court or- 
ganization. 





THE 1948 ANNUAL MEETING of the American Judicature Society has been tenta- 
tively set for Wednesday, September 8, in Seattle, Washington, at the time of the 
American Bar Association convention. It will be a luncheon meeting, and details 
of place and program will be announced in a later issue of the JOURNAL. All 
members and friends of the Society will be welcome. 





The Chicken or the Egg. 


CARL B. RIx 





This is an attempt at appraisal—what do we 
see in others—what do they see in us? 

Three eminent Chinese legal scholars have 
been in this country to learn ways of improve- 
ment of the Chinese Constitution. Dr. S. 8S. 
Nehru, cousin of the premier, an eminent legal 
scholar and physicist of India, is now in this 
country to study our legal system for possible 
adaptations in the new state of India. What do 
these men seek, what do they find? 

Dr. Nehru speaks of the growth of industry 
here, he marvels at our business institutions, 
he asks for shipment by us of means of produc- 


Mr. Rix is a member of the Milwaukee bar, and 
’ former president of the American Bar Association. 


tion by India, through which may come the 
necessary increase of standards of living. Im- 
portant as those things are to his country and 
ours, he delves deeper in our minds, in our 
concepts of justice and legal systems, in our in- 
herent instincts of the freedom of the individ- 
ual, in our freedom of thought. To him evidently 
the foundation stone is in the things of the 
spirit, the material progress follows as a matter 
of course. In spite of disparity of standards 
of living, he finds no difficulty whatsoever in un- 
derstanding our legal principles, our freedom 
of thought which is an inherent instinct of his 
people, our methods of administering justice, 
the jury system which is to be restored to the 
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people of India. If, then, we find unanimity 
in things of the spirit, what can American law- 
yers do to foster those priceless intangibles? 

Dr Nehru says, “We need your sympathetic 
understanding of our vast problems, we need 
interchange of thoughts and opinions through 
contacts by you with us, by exchange of edu- 
-eators and students. Above all, we need your 
moral support exercised in every way at your 
command. We stand at the threshold of a new, 
old, old, nation adapting itself to the concepts 
of a new world, dropping concepts of the ages. 
If we are successful in a joint quest, as I am 
sure we shall be, the material joint benefits are 
sure to increase steadily, thus insuring a stable 
economy for you and for us.” 

Here, then, is a test of our ability to project 
things of our minds, the inexpressible things so 
difficult to translate to action. Dean Pound is 
leading the way in China, working at a system 
of courts and jurisprudence, in legal education, 
in the formation of bar associations and legal 
institutes. Have these things been of value in 
the development of our valued life in the United 
States? Can they help but be of the greatest 
value to other people? Sympathetic understand- 
ing is a requisite for sustained joint action— 
men cannot carry out difficult tasks in a vac- 
uum. Contacts are possible—communication is 
easy. American lawyers will put their minds to 
this task, we can assure Dr. Nehru of that. 

Recently at Lima, at the opening session of 
the Inter-American Bar Association, Dr. Jose 
Luis Bustamante y Rivero, the learned lawyer 
president of Peru, in a truly remarkable ad- 
dress on the place of the lawyer in society, said 
this: 

“A few moments ago, pondering on the excel- 
lencies of our profession, I alluded to the mag- 
nificent freedom of expression of the lawyer. I 
have used in this speech that old professional 
privilege. A colleague has been talking to you. 
And while talking without other investiture, 
has wished to tell you his own truth. What 
works in his mind as a worry and hope, in face 
of the tortured anguish of the present hour. 
Accept this offering, as a very modest homage, 
lawyers of America. You are spokesmen of a 
New World, in whose young and strong mental- 
ity the longing for a new palpitation is awaken- 
ing with vigor. The palpitation of fruitful 
truth, without sectarianisms or fears, to be 
heard as a tocsin in human debates. We have 
been surrounded by inexcusable mental con- 
straint. On one side, fanaticism has tried to 
encase, within the narrow boundaries of sec- 
tarianism, mind’s free flight; brute strength, 
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on the other, has displayed its intolerant om- 
nipotence to prevent free and impartial, anal- 
ysis of facts and, shackled by these double 
irons, mind has wavered between prejudice and 
faith, between proselytism and threats, power- 
less to judge, with the autonomous dominance 
of its sublime capacities, the world’s reality. 
But the voice of liberation will come from 
America. Personality does not lose its force at 
round table Conferences, it attains gigantic 
strength when converted to collective coopera- 
tion. The universe demands that cooperation 
from you, gentlemen, to face the task of envis- 
aging a new era, remote from the antagonisms 
and routine of the past. I express, therefore, my 
most fervent wishes for the success of the Con- 
ference and may my words reach you with the 
— resonance of a convinced act of 
aith. 

The lawyers from the United States present 
at that meeting had no difficulty whatsoever in 
sitting down with lawyers from all the Latin 
American countries, for the study of legal sys- 
tems, legal problems, constitutions, improve- 
ment of justice. Their minds were in substan- 
tial accord, they met in things of the spirit. 
Again we see the necessity for broad and last- 
ing contacts, for the development and exchange 
of ideas, for broad sympathetic understanding 
of the problems to be met and conquered. Law- 
yers are lucky men. They deal always with those 
things we call, for want of a better term, the 
things of the mind or spirit; they advise and 
direct also the development and building up of 
the practical, through which comes the fruition 
of the great modern miracles, the increase 
everywhere of the standards of living of the 
people of the world and, with it, as a corollary, 
genera] education. 

All of this can be utterly frustrated by war. 
Our common aspirations are for peace, for the 
development of international law and for its 
observance and supremacy as a rule of conduct 
for nations. If the American lawyer has one 
must job ahead of him it is constant, unremit- 
ting study and toil in this field. He will find 
kindred spirits in the lawyers of all countries 
through which an irresistible will for peace may 
be developed. Chimerical, perhaps, but have 
the unbroken dreams of men for freedom of 
mind and body been chimerical? 

We come back to our title. Does our indus- 
trial supremacy, our free enterprise, flow from 
our freedoms, or do our freedoms follow natur- 
ally from our industry and enterprise? Which 
shall we cultivate first in emerging parts of the 
world? 
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Procedural Safeguards in the Bill of Rights 


WILLIAM O. DOUGLAS 


“Exacting procedural requirements prevent prosecutors, judges and juries from 
taking short cuts. They stand as a barrier to hasty, inflamed community action. 
They are some guarantee that a man’s day in court will be a real and genuine 
opportunity to defend and not a mere ritual to conceal a predetermination of 


guilt.” 


A SOVIET PROFESSOR of law recently stated, 
“Man should have no rights that place him in 
opposition to the community.” The idea has 
ancient lineage. The slogan for centuries under 
monarchies was similar: “The King can do no 
wrong.” The slogan of every dictator from time 
immemorial] has, indeed, been “I am the State.” 
Mussolini and Hitler are among recent illustra- 
tions. Those who control the Communist party 
are a current example. 

Totalitarianism has had both varying forms 
and varying objectives. But the objectives, no 
matter how venal or how worthy, have invari- 
ably been the excuse for suppression of civil 
rights of the individual. 

The technique is not exclusively that of dic- 
tators. In the eighteenth century when democ- 
racy was emerging in England, the younger 
Pitt sought to justify the infamous treason 
and sedition trials on the ground that they 
were essential to the defense and welfare of 
England. Our own record is not without blem- 
ish. We cannot view with pride what took place 
in New England in the cases of Sacco and 
Vanzetti, nor what has happened in the Far 
West to some Americans of Japanese ancestry. 
Every lynching is a repudiation of the ideals 
on which our Republic was founded. And the 
signs “No Natives Allowed,” which until re- 
cently hung in the cafes and theatres of Alaska, 
were a negation of our American ideal. The 
security of the state or the social welfare was 
invariably advanced as the justification for each 
and every lawless act of this character. All of 
which bears out the observation of Mr. Justice 
Brandeis that, “Experience should teach us to 
be most on guard to protect liberty when the 
Government’s purposes are beneficent. * * * 


Address by Mr. Justice Douglas of the United States 
Supreme Court before the 1947 annual meeting of the 
Rhode Island Bar Association, Providence, October 29, 
1947, 


The greatest dangers to liberty lurk in insidi- 
ous encroachment by mean of zeal, well-meaning 
but without understanding.” 

But such episodes did not set the pattern. By 
the turn of the nineteenth century England 
won by supreme advocacy and steadfastness 
the civil rights which fear of revolution had 
almost sacrificed. And the instances where civil 
rights of the individual are sacrificed in our 
country are, happily, decreasing with the years. 
Moreover, by reason of freedom of speech and 
of press, the conscience of the nation can be 
aroused to prevent any increase or spreading of 
these noxious practices. 

In totalitarian systems, however, sacrifice or 
obliteration of the civil rights of the individual 
is prominent and is apparently the universal 
technique. Freedom of speech and of press 
would be dangerous to those in power, since 
they would create doubts and suspicions con- 
cerning the invulnerability of the rulers or 
would generate opposition to them. And full 
recognition of freedom of religion would cause 
the masses to realize that there was, indeed, a 
God higher than any secret police, wiser than 
any judge, more powerful than any dictator. 
That, too, would cause a dilution in absolute 
temporal power which the totalitarian regime 
demands. These freedoms are, in truth, unruly 
forces, the source of gravest danger to those 
who stand in their way. 

I mention these obvious matters to emphasize 
a less obvious point: that the most important 
difference between the democracies and Nazi 
Germany and between the democracies and 
Communist Russia is to be found in the exist- 
ence of civil rights in the democracies and their 
absence in totalitarian countries. That differ- 
ence overshadows even the vital differences in 
economic and social organization—differences 
which I in no way intend to belittle. But the 
latter differences are likewise great when we 
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compare this country with the democratic so- 
cialist countries of western Europe. For in 
the latter, many industries have been social- 
ized and free enterprise, as we know it, has to a 
degree disappeared. Yet in spite of that great 
difference, the civil rights of the individual un- 
der these socialist regimes have, without excep- 
tion I think, continued to flourish, political op- 
position has been unhampered, the press has 
not been shackled, and the churches have re- 
mained open. 

Yes, in spite of the fact that radically differ- 
ent political and economic programs have 
emerged in the socialist democracies of western 
Europe, we in this country have a close identity 
with them. We have similar traditions of fair 
play, of due process. Dignity and worth of the 
individual are first in our scale of values. We 
respect his rights not only when asserted 
against his fellow men, but also when asserted 
against his government. He has, contrary to 
the totalitarian philosophy, rights which fre- 
quently place him in opposition to the com- 
munity. 

I do not emphasize the importance of civil 
rights in the democratic scheme of things to 
lecture Russian or other totalitarian regimes on 
what we deem to be their inadequacies. The 
peoples of each land are entitled to work out 
their own destiny. I hope we are always toler- 
ant of their attempts. As measured by the 
standards of western civilization, some are in 
their infancy—just beginning to walk, so to 
speak, after being freed from the chains of a 
slavery centuries old. These people of the world 
have different beginnings, different back- 
grounds, different heritages and traditions. It 
took English-speaking peoples seven or eight 
centuries to win their Bill of Rights. Others 
who are just emerging from serfdom or who 
are still in slavery would, if given their free- 
dom tomorrow, have a long and painful path 
to travel before they enjoyed the full blessings 
of liberty. Traditions or habits of thought can- 
not be purchased or imported. They are prod- 
ucts of time and of experience. 


NoT SUPERIORITY BUT RESPONSIBILITY 


My emphasis on the fact that our civil rights 
are our most distinctive characteristic is to 
underline not our superiority but our responsi- 
bility. We must be alert that we do not emulate 
totalitarian regimes by curtailing the press, 
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by suppressing free speech, by persecuting a 
minority, whether racial or political. We must 
make sure our civil rights are extended to all 
groups, regardless of race, creed, color or polit- 
ical faith. We must make certain that the glory 
of our civil rights is not confined to their illus- 
trious history but is found in their application 
in the voting booths, assembly halls, and courts 
of the country, in their observance throughout 
the precincts and county seats of the land, in 
the respect which the citizens of our villages 
and cities give to them. 

The responsibility for making our civil rights 
an active, potent force in our national life is 
in large measure a special responsibility of the 
Bar. 

A fairly recent episode in a western town il- 
lustrates what I mean, though it is, I hope and 
believe, an isolated one. A man was haled into 
court on a minor charge which could not be 
proved, even though he was not granted the 
privilege of having counsel defend him. But 
the prosecutor and the judge were convinced 
that the community should be rid of the man. 
Their prejudice against him was not color or 
race. Nor was he a vagrant. He was gainfully 
employed and had no police record. But he had 
physical characteristics which gave him an un- 
welcome appearance. And to some his ungainly, 
shuffling walk made him appear to be a men- 
acing figure. The judge, the prosecutor and the 
sheriff had a conference. The judge instructed 
the sheriff to take the defendant to the county 
line and advise him that he would be jailed if 
he ever returned to that county. The sheriff 
obeyed. 

This was an ignorant man—a man without 
friends, influence, money, or counsel. He was 
stripped of his liberties, not by private citizens 
but by a court. That was done not by the stand- 
ards of law nor in accordance with constitu- 
tional precedural requirements, but by totali- 
tarian methods. It is, of course, shocking to 
everyone when a court becomes a lawless agent 
of a community. But equally shocking to me 
was that in this instance no lawyer in the com- 
munity raised his voice in protest. 

We are apt to think of legislatures, of the 
police, or of other agents of the executive, as 
the tyrants to be feared. But judges too can 
be tyrants. And a bar which is cowed by a 
lawless judge is not worthy of its great tradi- 
tions. 

It was the fear of courts, as well as the fear 
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of prosecutors, police, and legislatures, which 
led to the inclusion in our Bill of Rights of nu- 
merous procedural safeguards for criminal 
trials. They were, as Madison stated, safe- 
guards interposed between the people and “the 
magistrate who exercises the sovereign pow- 
ers.” They were embedded in our charter of 
government to place them beyond legislative 
reach. 

The requirement of indictment by grand 
jury, the protection against self-incrimination, 
the prohibition against unreasonable searches 
and seizures, the requirement for a speedy and 
public trial, the necessity that an accused be 
confronted with the witnesses against him, the 
right to compulsory process for obtaining wit- 
nesses in his favor, trial by jury, the right to 
counsel—these are among the basic safeguards 
provided by the Constitution for protection of 


an accused against his government. Life and ~ 


liberty, not property alone, thus receive the 
protection of due process of law. 

History has shown that without procedural 
safeguards neither judges nor juries can be 
trusted to mete out justice, that injustices 
flourish where procedural requirements are re- 
laxed. Antedating the Bill of Rights was a long 
record of arbitrary action by courts. Fresh in 
the memory of the Fathers was the free use 
by courts of criminal punishments to suppress 
speech, press, and religion, the whisking away 
of defendants to far away places for trial, the 
use of torture to exact confessions, and the like. 
The sponsors of the Bill of Rights agreed in 
large measure with the Whig philosophy of 
Lord Camden that the unfettered discretion of 
. a judge is “the law of tyrants.” The tyrannies 
which afflicted the administration of justice had 
been tyrannies which courts had silently ap- 
proved or actively promoted. 


MAINSTAY OF SUBSTANTIVE RIGHTS 


Procedure is more than formality. Procedure 
is, indeed, the great mainstay of substantive 
rights. If accusation and proof were easy, if 
the right to counsel were denied, if proof were 
not subjected to close scrutiny, if the accused, 
rather than the prosecution, carried the burden 
—then racial, religious or political prosecutions 
could easily become the order of the day. Ex- 
acting procedural requirements prevent prose- 
cutors, judges, and juries from taking short 
cuts. They stand as a barrier to hasty, inflamed 
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community action. They are some guarantee 
that a man’s day in court will be a real and 
genuine opportunity to defend and not a mere 
ritual to conceal a predetermination of guilt. 
Without procedural safeguards of the character 
embodied in our Bill of Rights, liberty would 
rest on precarious ground and substantive 
rights would be imperilled. Without these pro- 
tections the poor and the ignorant, those 
charged with heinous crimes, those whose ideas 
are despised by the community, those whose 
race, color, religion, or politics make them an 
unpopular or suspected minority would more 
likely be victims of discrimination. 

History denies that these restraints defeat 
the ends of justice by crippling the prosecution 
and discouraging the detection of crime and 
the conviction of criminals. All they do defeat 
are the lazy habits of those police who prefer 
to use a whip rather than their wits to solve a 
mystery. 

Those who champion the constitutional rights 
of minorities, who insist that members of all 
minority groups, including Communists and 
Fascists, be given a fair trial, who maintain 
that bar associations should actively concern 
themselves with protection in criminal trials of 
constitutional rights of those unable to protect 
themselves, are often severely criticized. They 
are, in fact, frequently dubbed Communists, fel- 
low-travellers, or other subversive agents. 

It is ironic that such criticism should be 
made, especially in legal circles. For both Com- 
munism and Fascism, as practiced, are obvious- 
ly the negation of the whole philosophy of the 
Bill of Rights. Certainly he who maintains that 
the Bill of Rights should be enforced with vigor 
and given full vitality is championing the demo- 
cratic scheme of things, not Communism or 
Fascism. He is a disciple of Thomas Paine and 
of Thomas Jefferson, not of Lenin or of Hitler. 
One might as well maintain that he who is 
charged with treason should have no defender, 
even though the Constitution surrounds him 
with special safeguards, and that he who de- 
fends him is likewise suspect. 

If that had been the Anglo-American tradi- 
tion, one of the most brilliant chapters in lib- 
erty would never have been written. I refer to 
the courageous and powerful advocacy of 
Thomas Erskine in Westminster Hall in the 
eighteenth century—a crucial chapter in his- 
tory recently brought vividly to life by Stryker 
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in his stirring book, For the Defense, Erskine, 
without fear and without compromise, opposed 


his government, faced a nation aroused to fever 
pitch over the spectre of revolution, and de- 
fended without flinching the rights of Thomas 
Paine and other eighteenth century champions 
of liberty. The victories Erskine won gave free- 
dom of speech and of press new vitality. Even 
the conviction of Thomas Paine, in spite of 
Erskine’s brilliant defense, may well have had 
a sobering effect on English thought. In any 
event, it is plain that as a consequence of his 
moving advocacy, freedom of speech and of 
press became real guarantees that man could 
without fear of punishment criticize his rulers 
for their practices. Those freedoms became the 
tools whereby the people—the source of all the 
powers of government, as Thomas Paine elo- 
quently maintained—could be a potent, active 
force in the affairs of state. They became the 
means for curbing a lawless or oppressive gov- 
ernment, for promoting reforms, for making 
liberty more secure even for the humblest citi- 
zen. 

Such was the power of advocacy of the great 
Erskine. The rewards of advocacy today in the 
field of civil liberties can be as enduring. Cour- 
ageous advocacy by a militant Bar can give us, 
through consistent application of the Bill of 
Rights, renewed claim to the decencies of west- 
ern civilization. Such performance on our part 
will, indeed, make the Bill of Rights an increas- 
ingly potent force in world affairs. 


FULL RICE BOWL NOT THE END 


The illness of the world cannot be cured by 
material things alone. Men want food, of 
course. And food they must have. But as a 
wise Chinese philosopher and statesman has 
put it—a full rice bowl is the beginning not 
the end, of man’s struggle. Men also want free- 
dom. And none has yet designed a more open 
road to freedom than that suggested by our 
Bill of Rights. 

Perhaps none would appreciate as much as a 
lawyer the importance of the right to counsel. 
The full right to counsel in prosecutions for fel- 
onies was not recognized in England until 1836. 
But its importance was recognized by the col- 
onies early in the history of this country. Thus, 
in 1669 the Colonial Assembly of Rhode Island 
enacted that any person who was indicted might 
employ an attorney to plead in his behalf. Be- 
fore the adoption of our constitution, like pro- 
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visions appeared in the constitutions of the 
several States. The importance of this guaran- 
tee of the Sixth Amendment has never been 
better stated than by Mr. Justice Sutherland in 
Powell v. Alabama, 287 U. 8. 45, 68-69. 


“The right to be heard would be, in many 
cases, of little avail if it did not comprehend the 
right to be heard by counsel. Even the intelli- 
gent and educated layman has small and some- 
times no skill in the science of law. If charged 
with crime, he is incapable, generally, of de- 
termining for himself whether the indictment 
is good or bad. He is unfamiliar with the rules 
of evidence. Left without the aid of counsel 
he may be put on trial without a proper charge, 
and convicted upon incompetent evidence, or 


‘evidence irrelevant to the issue or otherwise 


inadmissible. He lacks both the skill and knowl- 
edge adequately to prepare his defense, even 
though he have a perfect one. He requires the 
guiding hand of counsel at every step in the 
proceedings against him. Without it, though he 
be not guilty, he faces the danger of conviction 
because he does not know how to establish his 
innocence. If that be true of men of intelli- 
gence, how much more true is it of the ignorant 
and illiterate, or those of feeble intellect.” 

At times, however, we have been lax in our 
practices, and all too often have failed to give 
an accused counsel either before he enters his 
plea or stands for trial. The Court in recent 
years has had occasion to pass on several cases 
involving the point. The relevance of the matter 
here is not so much what the Court has ruled 
but what local authorities have done to make 
sure that their trial courts conform to the con- 
stitutional standards. 

In 1945 the Missouri Supreme Court, acting 
in conjunction with its Judicial Conference, 
took steps to make sure when a prisoner appears 
without counsel in a felony case that his right 
to counsel is protected. A new revised proced- 
ure was adopted for all such cases to provide 
that the prisoner be informed of his right to 
counsel and in fact have counsel before he 
pleads or strands for trial, unless an intelligent 
waiver is made. New forms of pleas of guilty 
and sentence and judgment, designed to make 
the record show precisely what transpired, were 
also adopted. The State thus protects itself 
against subsequent false claims of denial of the 
right to counsel. And an accused is protected 
against being a victim either of his own ignor- 
ance or of the laxity of a trial judge. 

Missouri’s action is a statesmanlike endeavor 
to satisfy the constitutional right to counsel 
in felony cases. The procedure wherever 
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adopted cannot help but have a wholesome, 
cleansing effect. It is additional assurance that 
in America courts will not become adjuncts of 
the police. It is an added guarantee that justice 
will not lose by default in our courts; that the 
poor and the ignorant, as well as the rich and 
the educated, will be the beneficiaries of our 
standards for a fair trial. 

Disregard of civil liberties by private groups 
is sometimes understandable. But courts and 
their officers have special responsibilities to 
maintain those rights. What they do sets the 
tone for the whole community. It is in and 
around the court rooms of the land, not in the 
history books, that the vitality of the Bill of 
Rights is to be found. 


SPECIAL RESPONSIBILITY OF THE BAR 


It is a special responsibility of the Bar to 
see to it that the administration of justice con- 
forms to constitutional standards, that the 


shackles of the law are not placed on freedom | 


of expression or on freedom of religion. 

It is, course, natural to find the Bar engrossed 
in those subjects which occupy the time of 
members in their practice of law. Most do not 
practice criminal law, and administration of 
justice in the criminal courts is thus not prom- 
inent on the agenda. 

But it is a healthy sign to find this attitude 
changing. Committees on the Bill of Rights 
are increasing. The realization is growing that 
while our democratic scheme of life is under 
mounting criticism and challenge by those who 
would destroy it, one of the most important 
tasks confronting us is to eliminate the justi- 
fiable criticisms which are levelled against it. 
If in practice we live up to the ideals of the 
Bill of Rights, we will have made great prog- 
ress in that direction. We will have brought 
greater unity and cohesion into our national 
life. For we will have eliminated from the 
American scene many of the elements and in- 
fluences which are divisive in character. More- 
over, we will have won new prestige for a gov- 
ernment of laws. When there is integrity in 
law enforcement practices, there will be re- 
spect for the administration of justice. 

The great work of the Bar in this field is not 
to be found in the cases which have reached 
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the high tribunals. Those cases have the light 
of publicity already on them and have elicited 
the energies of counsel. The field which can 
most profitably be patrolled is the local one. 

What goes on in the jails? How long are 
prisoners kept incommunicado before being 
booked? Are they booked on fictitious charges 
to conceal another charge not yet established? 
Do third-degree practices go on behind the 
closed doors of police stations? Are the odious 
general warrants reentering the American 
scene? Does the police system follow totali- 
tarian lines by putting force ahead of brains in 
crime detection? Do prisoners—no matter what 
their race, wealth, or social standing—enjoy 
the right to counsel? Are juries drawn without 
discrimination? Is there censorship of ideas 
in the community? 

Some committees are getting startling an- 
swers to some of these questions. And the in- 
formation they have obtained is enabling them 
to proceed with intelligent, practical programs 
of reform. 

None of these questions presents major prob- 
lems in many communities. But in many others 
they do. Some of them can be corrected by sim- 
ple procedural changes. Others involve more 
drastic reforms. Some may even entail a re- 
education of a community. But whether the 
particular task is big or small, it has peculiar 
challenge to the Bar. It is in keeping with the 
great tradition of the Bar for it to become the 
vanguard of these reforms. 

Madison in championing the Bill of Rights 
stated that “The prescription in favor of liberty 
ought to be levelled against that quarter where 
the greatest danger lies, namely that which 
possesses the highest prerogative of power.” 
And so the Bill of Rights is not only a curb on 
all executive agencies, on the legislatures, and 
on the courts. It is in its ultimate reach a check 
on a majority of the people—the source of all 
sovereignty—in favor of a minority. 

The Bar can reeducate America in that tra- 
dition. By its advocacy the Bar can give added 
assurance that we will not sacrifice the great 
purpose of the Bill of Rights even when we deal 
with the minority that seeks to confuse and 
divide us. It can make sure that neither race, 
color, religion, nor political faith will affect the 
measure of justice in America. 
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Motion Pictures, Radio Broadcasting and Comics in 
Relation to the Administration of Justice 


ARTHUR J. FREUND 


IT IS PROBABLY FAIR to say that no one subject 
in the manifold areas portrayed in motion pic- 
tures, radio broadcasting, and comics re- 
ceives greater emphasis than crime and the 
processes of the law. The listening, reading, and 
motion picture public is overwhelmed with the 
voluminous treatment of this subject, a treat- 
ment so extended and continuous as to imply 
that crime, its methods, techniques, and detec- 
tion, and the psychical abnormalities of those 
engaged in criminal pursuits were the major 
concern and chief subject of interest of the 
American public from the nursery to the grave. 

May we say in all fairness that we recognize 
the contributions which have been made by the 
motion picture and radio broadcasting indus- 
tries in programs devoted to mass education of 
the highest value and on levels wholly in the 
public interest. We do not believe that it is 
necessary to concern ourselves here with the 
good that has been done, and which we are con- 
fident will continue to be done by these media. 
We are not here however, primarily, to praise 
Caesar, but rather to point to what we believe 
are some of his shortcomings. 

It may be helpful first to discuss the manner 
of presentation of the lawyer, the judge, and 
the processes of the law in the three media. Our 
interest in this matter is not generated by 
motives of self-justification, but rather comes 
from a belief that grave harm is being done to 
a fundamental American institution, the ad- 
ministration of justice, through a course either 
designed or the inevitable effect of which is to 
breed contempt and disrespect for the key arch 
of a free and democratic government. 


FREQUENT UNFAVORABLE REPRESENTATION 


The lawyer, the judge, and courtroom pro- 
cedures are all too frequently depicted in an 
unfavorable manner. Whereas the doctor is 
almost always represented as a kindly, charit- 
able, and capable professional person, the lawyer 


Mr. Freund is a member of the St. Louis bar, chair- 
man of the Section of Criminal Law of the American 
Bar Association, and chairman of the Section’s Com- 
mittee on Motion Pictures, Radio Broadcasting and 


is usually portrayed as cruel, selfish, tricky, and 
unethical. The judge is, also, often shown either 
to be unworthy of his high office or he demon- 
strates his probity through the exposure or con- 
demnation of corrupt or stupid counsel. The 
delineation of courtroom procedures usually 
strays so far from reality as to border upon the 
grotesque. This phase of our subject is of high 
importance, though we approach it with natural 
diffidence. The lawyer and the law’s processes, 
seeming circumlocutions and delays have been 
the subject of satire and derisive humor for 
centuries. There is probably no other subject 
or group in our society which has a longer his- 
tory as a target for ridicule. We know that 
there is some justifiable basis for this and that 
lawyers, possessing as they must the imperfec- 
tions of ordinary mortals, are not always per- 
fect and that the processes of the law do not 
infallibly operate to produce absolute justice. 
We cannot object with validity if instances of 
this character are reported or portrayed either 
in fact or in fiction. Such unfortunate circum- 
stances are the exception rather than the rule, 
though the portrayals in the three media would 
lead the public to believe that the reverse were 
true. Furthermore, lawyers and judges, trained 
to and rigidly disciplined by an exacting pro- 
fessional code of ethics, feel generally that they 
are performing a vital service to society upon a 
high plane; and we may perhaps be forgiven 
for feeling that if unwarranted attacks are 
made upon the profession from without, the 
defense might appropriately also come from 
without our ranks. In any event, whether the 
legal profession may properly entertain a sense 
of grievance, if not irritation, upon being mis- 
represented and distorted, we are far more con- 
cerned with the destructive effects of such treat- 
ment upon the administration of justice in this 
country. 

Although the lawyer, the judge, and the law 


Comics in Relation to the Administration of 
Justice. This article is from Mr. Freund’s report as 
chairman of that committee at the meeting of the Sec- 
tion of Criminal Law in Cleveland last September. 
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have been the butt of ridicule for hundreds of 
years, the opportunity for mass education and 
the fixation of social attitudes has never been 
so great as now. Radio broadcasting, motion 
pictures, and comics reach millions of our 
people each day, whereas a century or less ago 
it was not possible to affect the mental processes 
of a people so quickly or with such continued 
devastating effect. The evil of the modern 
process as used by the three media, as we view 
it, is to infect the minds of the youth and 
adolescent with the conviction that lawyers are 
per se antisocial beings and that the law through 
the judges and courts is an instrumentality un- 
wholesome to our welfare. We know that our 
Government can only operate through the law, 
and that if the time should come when the law 
cannot be enforced fairly and honestly, our 
Republic as we now know it will cease to exist. 
However, in the motion picture, radio-broad- 
casting studios, and in the comics this 
fundamental axiom all too frequently finds no 
recognition. 

Perhaps something might be done by the 
media on the positive side. It seems conceiv- 
able that the portrayal of the dramatic inci- 
dents of the careers of great American lawyers 
would have a popular appeal. Possibly such 
portrayals of the accomplishments of John Mar- 
shall, Judah P. Benjamin, and William Howard 
Taft, to mention only a few, would approach in 
public interest analogous portrayals of Al Jol- 
son or Louis Pasteur. ' 

There may be other affirmative approaches in 
this area which the industries may be able to 
suggest, initiate, and carry into effect. Their 
record of remarkable achievements in their re- 
spective industries demonstrates their ability to 
attain virtually any goal so long as they are 
convinced that the goal is one worth achieving. 


WHo SAyYs CRIME DOESN’T Pay? 


The major specification in our bill of particu- 
lars, however, has to do with the emphasis on 
crime, criminals, and the techniques of crimi- 
nals in the three media under discussion. We 
are wholly aware that crime does pay the mo- 
tion-picture producer, the radio broadcaster, 
the comic book publishers and the comic-strip 
syndicates, and that in this respect the drama- 
tization and exploitation of crime is one of the 
best paying features of these media. Conse- 
quently, a vast host of economic interests has 
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developed sympathetic to the notion that 
crime in this sense shall continue to pay. We 
realize that in dealing with such vast vested in- 
terests we must overcome obstacles which are 
not governed ordinarily by good motives or a 
desire to act in good taste or completely in the 
public welfare. Nevertheless, we are reluctant 
to believe that the minds of the leaders of these 
large enterprises will be completely insensible 
to the welfare of the nation when the grave and 
critical nature of the problem is clearly revealed 
and understood. 

It was said, regarding the comics as far back 
as 1936, and it has equal applicability to each 
of the media today: 

“Sadism, cannibalism, bestiality. Crude er- 
roticism. Torturing. Killing, kidnaping * * *. 
Raw melodrama; tales of crimes and criminals; 
* * * . All these, day after day, week after 


week, have become the mental food of American 
children, young and old. * * * 

“The repetition in word and picture of * * * 
bestial and degenerate scenes and characters is 
a * * * serious matter. Such things make their 
deep impression upon the plastic minds grow- 
ing children and have their dangers for the 
never-too-mature minds of countless adults.” 

More recently, Mr. Jack Gould, radio editor 
of the New York Times, wrote in the March 2, 
1947, issue: 

“Radio programs heard by children again 
have moved to the forefront of controversial 
subjects in broadcasting. Several parent-teacher 
groups in various parts of the country have in- 
dicated the ‘crime shows’ and the hair-raising 
serial ‘thrillers’ as psychological dangers to 


impressionable youngsters as possible stimu- 
lants to juvenile delinquency.” 


Outside of the classroom, the home, and the 
church, the motion picture, the radio, and the 
comic strips constitute the most powerful exist- 
ing educational influences upon the mental 
growth of the child and adolescent. The usual 
routine is for the child to read the funnies, later 
he turns on the radio, and in his more extended 
leisure he attends the movies. The sequence is 
variable but the ingredients of the diet are 
staple. 

In each step, the emphasis in his menu is 
crime and criminals. In this there is often the 
seasoning of illicit sex relations. No one of the 
media alone at any one time or over any ex- 
tended period can be said to be more harmful 
than another, but the insistent and continued 


2. John K. Ryan, How Moral Are Comics? 
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THE SNAKE BECOMES THE CHARMER 








repetition of these influences, each complement- 
ing the other, must produce a deteriorating ef- 
fect upon the mind of the impressionable. Im- 
mature and undeveloped minds are moulded to 
the concept that crime and criminal conduct is 
the norm of human behavior. Ethical concepts 
are twisted from reality, weakened, and all too 
frequently destroyed. 


INSTRUCTION IN CRIMINAL TECHNIQUE 


In addition, crime techniques are blueprinted 
with meticulous accuracy. Criminal methods are 
set forth step by step, thereby giving the recip- 
ient an accurate handbook for antisocial and 
often criminal conduct. 

To illustrate what we have in mind, may we 
mention one representation in each of the media 


merely as an example of the evil we seek to cor- 
rect. They are the comic strip Kerry Drake, 
the magazine Crime Does Not Pay, the mo- 
tion picture The Killers, and the radio broad- 
cast Gang Busters. Each, however is highly 
successful in its field, each makes the presenta- 
tion of crime pay the producer enormously, and 
each has stimulated a number of competitors, 
or else is the result of prior competition or 
prototype. For example, The Killers was a con- 
temporary of The Outlaw. The financial success 
of these sordid portrayals of crime was fol- 
lowed by Duel in the Sun, another dramatic 
account of the same character. This in turn 
apparently encouraged the production of Brute 
Force, of which Life magazine in the August 
11, 1947, issue, has this to say: “The production 
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is a turn-about moral code which portrays each 
representative of law and order almost as a case 
history of depravity, while all the lawbreakers 
seem like real nice fellows.” 

We are aware of the body of opinion of some 
of the social service profession and psychi- 
atrists, that children and adolescents are in 
need of emotional release afforded by the por- 
trayal of criminal] and sadistic exploits. While 
children do need a certain amount of adventure 
in their entertainment, there must be a point 
beyond which the law of diminishing returns 
begins to operate.? We think that current prac- 
tices in the three media have long demonstrated 
the operation of that rule, and we do not hold 
with the minority of experts who defend these 
programs. While juvenile crime is on the in- 
crease in almost every locality in this country, 
the surprising circumstance is that the rate is 
not higher than it exists at the present time. 
However, the effects of the weakening of the 
moral codes and ethical concepts cannot be 
measured with any accuracy by crime rates or 
statistics. With almost every child and ado- 
lescent bombarded many times daily with the 
jargon of the criminal and the horrors and de- 
praved methods of his activity, we should re- 
joice that we have as much normal and rational 
child and adolescent behavior as we do. 


SIN SHOWN AS FUTILE BUT FASCINATING 


It is said that the criminal is always brought 
to punishment, and that thereby the moral les- 
son is given that the way of the transgressor, 
if not shown as hard, is at least futile. However, 
the overwhelming majority of opinion, both lay 
and professional, is of the view that the even- 
tual capture and punishment of the miscreant in 
no real sense mitigates the evil created by the 
lurid portrayal of his criminal] activities. On 
the general subject we quote briefly from an 
article by Bosley Crowther in the New York 
Times of May 11, 1947. Mr. Crowther speaks of 
motion pictures, but his views are equally valid 
to each of the media. He says: 

“For a business which makes so much pre- 
tense of being explicitly moral and which proud- 
ly polices its members with a pious production 
code, the motion-picture business has been pull- 
ing some mockeries of late. Meekly this side- 
line observer would like to ask who’s kidding 


3. Radio Crime Drama, Rowland, Educational 
Research Bulletin (Nov. 15, 1944), College of Edu- 
cation, The Ohio State University, vol. XXIII, No. 
8, p. 210. 
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whom? Do the industry’s moralistic guardians 
think that the public is being easily fooled, or 
are some of its less considerate members slyly 
slipping the business the bird? 

“We refer, of course, to the several recent 
pictures—and others coming up—which em- 
phasize baser passions for no other than sensa- 
tional effects.* * * Do these films conform to 
the industry’s actual notion of moral responsi- 
bility? And more than that, are they such en- 
tertainment as meet the test of public interest 
and public weal? * * * 

“Again we repeat our questions: Is this re- 
garded as fair and responsible by the industry? 
And does this technique—and the picture— 
meet the test of public good? We ask them 
again because it strikes us that the fiber of 
some of the people in films has shown signs of 
disintegration under the pressure of making 
sales. Last week we saw a full-page advertise- 
ment in a weekly trade magazine calling atten- 
tion of exhibitors to a forthcoming film. It 
promised tawdry love and vicious murder. The 
kind that sells millions of newspapers—and mil- 
lions of box-office tickets. * * * 

“Invariably the makers of such pictures ex- 
cuse their admittedly coarse wares by protest- 
ing that they are only ‘giving the public what 
it wants.’ And they righteously remark that 
‘the transgressors’ are always punished in the 
end. How absurd and hypocritical! The public’s 
taste for films is as high as the imaginations 
and the talents of film makers are able to reach. 
And as for the transgressors being punished— 
what’s the difference after the damage has been 
done?” 

As Mr. Crowther points out, productions of 
this category are on the increase, and we could 
cite the figures to demonstrate this. As a result, 
the more wholesome productions in each of the 
media decreases by the operation of a law as 


inexorable as Gresham’s law in economics— 


the bad productions tend to drive out the good. 


The situation today in which we find the 
three media may be compared to the condition 
which prevailed in this country prior to 1890, 
when the Sherman Antitrust Act was passed 
and in 1887, which marked the creation of the 
Interstate Commerce Commission. A period of 
rapid business expansion resulted in a large 
number of abuses demanding control and cor- 
rection. The railroads and business interests 
generally were either unable or unwilling to 
correct harmful practices, and the forces of 
competition often made it impossible for indus- 
try alone to correct the evils. As a result, Con- 
gress passed regulatory legislation which has 
been augmented through the years. 
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The three media have likewise had a tre- 
mendous economic expansion over the past 
quarter-century and this very circumstance has 
created problems which require adjustment. I 
am sure that every competent lawyer believes 
that regulation of each of the media is equally 
possible under our constitutional government, 
both National and State. Indeed, Judge Justin 
Miller, now president of the National Associa- 
tion of Broadcasters, and a former chairman of 
this section, sounded a warning in a letter to 
the St. Louis Post-Dispatch of April 20, 1945, 
wherein he said: “Only by intelligent anticipa- 
tion of public reaction and by equally intelligent 
self-discipline can we prevent legislative intem- 
perance.” 


LEGISLATION A LAST RESORT 


The very essence of American democracy is 
founded upon freedom of expression. Legis- 
lative restrictions upon the three media, or any 
one of them, to restrict their free expression 
would probably entail administrative control re- 
sulting in some form of censorship. Some one 
or some group would have to determine what 
presentation was in the public interest and 
what was harmful to that interest. I think that 
the American public would deplore such legisla- 
tion and it is my hope that it will never become 
necessary. However, with the present situation 
which contronts us, it might be advisable to 
study the problem of drafting legislation in 
conformity with the powers granted Congress 
by the Nationa] Constitution, and to make a like 
study for the States. As I have indicated, I 
should deplore the enactment of any such laws; 
we know that many in the eighties felt the same 
way concerning restrictive legislation upon 
business, but it is clear that unless conditions 
improve in the media, legislation is inevitable. 

As a corollary, consideration can be given by 
the American Bar Association, through an ap- 
propriate group or section, acting alone in the 
name of the association, or in conjunction with 
other organizations in the public interest, to 
appear before the Federal Communications 
Commission and oppose the renewal of a license 
of a key radio broadcasting station on the 
ground that the great volume of its programs 
devoted to crime portrayals warrants the Com- 
mission in refusing to grant the renewal of the 
license. While the Commission, as we under- 
stand its public views, has no desire whatever 
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to censor the content of radio-broadcast pro- 
grams, the law directs the Commission to grant 
licenses and renewals only if the public interest, 
necessity, and convenience will be served there- 
by. Such intervention by the American Bar 
Association would focus national attention on 
the subject we are considering. A denial of li- 
cense renewal by the Commission on such 
ground would produce results.which no one can 
now foresee with any clarity or precision. 


INDUSTRY CODES NoT ADEQUATE So FAR 


Are the self-imposed and self-regulated codes 
in the motion-picture and radio-broadcasting 
industries operating effectively in the public 
interest? We are advised that there is no such 
code formulated and in operation for the 
comics except as such small restraint comes from 
the syndicates which sell them and the news- 
papers which print them. It is obvious that the 
contents of this medium differ in no substantial 
respect with reference to the treatment of crime 
from the other two media. It is, therefore, en- 
tirely fair to inquire whether the codes which 
are in effect, really accomplish as well as they 
should their stated purpose to achieve decency 
and operate in the public interest. 

It would appear to one unacquainted with 
the industries except as an interested observer 
that the codes are not operating effectively. 
Perhaps with competition so keen and with the 
tremendous financial stakes involved, the in- 
dustries cannot effectively regulate themselves 
without some form of independent supervision. 

We appreciate that the three industries can- 
not have one regulatory code. If the codes are 
to operate, there must be separate ones for each 
industry, and yet there should be common ap- 
proaches in each with a like objective. We sub- 
mit that consideration be given to the advisa- 
bility of a complete re-examination of the codes 
now existing, both formal and informal, with 
special emphasis upon the desirability and feas- 
ibility of injecting administration and super- 
vision by outside, objective resources concerned 
not only with the welfare of the industry but 
also of the public. 


The third and final suggestion for considera- 
tion is one which combines the objectives of the 
two preceding. Facts, in a field so large and im- 
portant not only to those engaged in the in- 
dustries but also to the public at large, are 
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difficult to determine. It may appear desirable 
to create an independent commission of inter- 
ested persons and experts to study upon the 
highest professional basis the entire subject 
matter and to bring back findings and recom- 
mendations. A survey of this character would 
require the assistance of many persons in many 
fields. It would require continuing supervision 
and direction. The cost of such a survey and 
the method of its financing would also be an 
important consideration. 

We are dealing with great forces affecting 
the lives of many millions of our people and the 
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millions yet to come. If such a survey could be 
productive of substantial progress the time and 
funds devoted to its formulation and publica- 
tion could not, and should not, be counted in 
dollar value. A revelation of the facts so ascer- 
tained would do much to hasten proper self- 
regulation, should it be found, as many of us 
believe, that there are abuses which require 
correction. The draft of proposed forms of leg- 
islation, if such recommendations were made 
by the group, might in itself produce results 
that would eliminate the need for such legis- 
lation. 





Forty Lawyers Appraise Operation of California and 
Missouri Methods of Selecting Judges 


A FEATURE of the 1947 annual convention of 
the Colorado Bar Association was a luncheon 
address, “Modern Aids in Court Administra- 
tion,” by Will Shafroth, former Denver attorney 
now head of the Division of Procedural] Studies 
and Statistics of the Administrative Office of 
the United States Courts in Washington. In 
spite of the title, the most important part of 
Mr. Shafroth’s address was his report of an 
opinion survey he had conducted among Mis- 
souri and California lawyers as to the methods 
of selecting judges in those states. 

The California plan, adopted in 1934, pro- 
vides for the filling of vacancies in the supreme 
and appellate courts by appointment of the gov- 
ernor, subject to confirmation by a commission 
consisting of the chief justice, the attorney- 
general, and the presiding justice of the district 
court of appeal. It may be adopted in the cir- 
cuits by local referendum. The Missouri plan, 
adopted in 1940, provides for the filling of va- 
cancies in the appellate courts and the trial 
pointments and the presiding justice of the ap- 
pointment of the governor from a panel of 
nominations submitted by a non-partisan nomi- 
nating commission consisting of lawyers and 
laymen presided over by the chief justice in 
the case of supreme and appellate court ap- 
pointments and the presiding justice of the ap- 
propriate court of appeals in the case of ap- 
pointments to the trial bench. In both states 
appointees subsequently go before the voters 


at the end of the term without competing can- 
didates, the sole question on the ballot being 
whether or not the named judge shall be re- 
turned to office for another term. The Missouri 
plan also may be adopted by local referendum 
in the circuits, but in neither state has the plan 
ever been extended beyond its original scope. 

The fourteen years that have elapsed since 
the California plan went into effect and the 
eight years now behind the Missouri plan make 
possible an appraisal of the merits and defects 
of the two plans that was out of the question 
at the time they were debated prior to their 
adoption. Knowing of the Colorado bar’s cur- 
rent interest in selection of judges, Mr. Shaf- 
roth wrote to twenty-five lawyers in each of the 
two states, and asked their present opinions 
regarding the methods of selecting judges in 
use in their respective states. He indicated in 
his letter that the replies might be published 
here, but to encourage full and frank discussion 
he offered to keep them anonymous and most 
of them took advantage of that offer. It may 
be said, however, that the twenty-five in each 
state included a few each of law school men, big 
city lawyers and country lawyers, some promi- 
nent and some less so, all men whose opinions 
on this subject might be expected to be valuable 
and who together might be expected to repre- 
sent a fair composite of the bar as a whole. A 
few failed to answer, but there were twenty- 
two replies from Missouri and nineteen from 
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California. With Mr. Shafroth’s permission 
we present here somewhat more of the letters 
than was possible for him in a speech devoted 
in part to other matters. 


WOULD VOTE FOR MISSOURI PLAN AGAIN 


The first question put to the Missouri lawyers 
was whether on the basis of the experience up 
to this time they favored the Missouri plan 
and would again vote for it. The answer was 
eighteen to two in the affirmative, with two 


non-committal. Among the majority were sev- 


eral who had taken an active part in the cam- 
paign for the plan’s adoption and might be un- 
der suspicion of prejudice in its favor, but not 
all were in that class. One admitted that— 


“when this plan was first suggested and 
indeed when it was first submitted to the voters 
I was against it. Since that time I have 
changed my mind entirely and I think it has 
worked exceedingly well.” 

On the other hand one of them fairly 
shouted : 


“I have voted against it twice, and will vote 
against it every time it is submitted, so long 
as I can ‘stagger to the polls.’” 

It is a fair statement that the group of Mis- 
souri lawyers questioned very strongly and by 
a majority just short of unanimity expressed 
a general approval of the plan and its operation 
to date and a willingness to vote for it again if 
necessary. 


Goop JUDGES ARE APPOINTED 


The second question had to do with the qual- 
ity of judges that have been appointed under 
the plan. Fifteen rated them good, five very 
good, and one average. Typical comments fol- 
low: 


“Very good—I would say outstanding, as 
compared with those selected to office prior to 
the adoption of the plan, when taken as a 
group.” 


“I do not believe anyone would raise any ob- 
jection to the quality of these judges.” 


“The judges who have been appointed under 
the plan have been superior men and are mak- 
ing excellent judges.” 


“The appointments have been well above the 
average.” 


“The judges who have been appointed are 


CALIFORNIA AND Missouri SELECTION OF JUDGES 177 


equal to the best obtained under the old 
method.” 


The lone dissenter in this respect found “no 
difference in the quality of the judges.” 


GOVERNORS ARE NOT NON-PARTISAN 


The most important single criticism of the 
plan arose in connection with this question, and 
was mentioned by nearly half of those who 
answered. Here is one man’s statement of it: 


“The governor has not yet appointed one 
who was not of the same political faith as the 
governor. I don’t think he ever will. If the 
lawyers of Missouri want certain types of law- 
yers on the bench, they must see that a gov- 
ernor is elected who will appoint those types. 
We had an over-cautious, meticulous, learned 
and able lawyer as governor of Missouri. His 
motives, his honor, his sincerity were above 
suspicion. He was a Republican. Every judge 
he appointed was a Republican. We now have 
a fearless governor. He is a Democrat. Every 
judge he has Appointed is a Democrat. And 
the plan is called ‘non-partisan!’ ” 


Other comments to the same effect follow: 


“It received one slight backset when a recent 
Republican governor made ten straight appoint- 
ments of Republican candidates without recog- 
nizing a Democrat. His argument was that the 
courts were full of Democrats already and that 
he had the right to equalize things a bit. In 
taking such action, however, I think he departed 
considerably from the original intention, and 
without knowing too much about the candidates 
I cannot think that the Republican was in every 
instance the best man.” 


“Unfortunately for the plan, Governor For- 
rest C. Donnell (now United States senator 
from Missouri), a Republican, had the first 
opportunity to make widespread appointments 
under the new plan. Governor Donnell uni- 
versally, without exception, played partisan 
politics and appointed a Republican to fill each 
vacancy. True, the three persons from among 
whom Governor Donnell had a right to make his 
selection to fill each vacancy were of equal 
caliber; but it is peculiar that in each instance 
men of the same political faith were selected. 
This has tended to set a precedent, and it is 
the widespread belief in Missouri that judicial 
appointments under the ‘non-partisan’ plan will 
continue to be made according to the political 
complexion of the governor.” 


One lawyer, conceding partisanship in ap- 
pointments to date, thought they might not al- 
ways be so and remarked: 


“If a vacancy should occur today and the 
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committee named a strong, well-qualified Re- 
publican and either one or two weak and only 
airly well qualified Democrats, the present 
Democratic governor of Missouri has the cour- 
age to and without question in my mind would 
appoint the Republican.” 
Of interest in this connection is the state- 
ment of the Lord Chancellor of England in 
Cleveland last September: 


“Before appointing a judge I always talk it 
over with my brother judges, and in that way 
I am able to tell you—and nobody in my coun- 
try will deny it for a moment—that I have 
never let political considerations weigh with 
me to the slightest degree in trying to get the 
fittest men. J have never appointed, incident- 
ally, a member of my own party. I have ap- 
pointed several members of the opposition, not 
because they were members of the opposition— 
God forbid!—but because I thought they were 
the fittest men for the job.” 

If it be protested that the partisanship lies 
in the individual occupants of the governor’s 
chair and not in the plan, the answer is that 
with a man like the Lord Chancellor in the chair 
any plan would be non-partisan, and a plan must 
be tested by its functioning among ordinary 
people in ordinary life. If the two Missouri 
governors had been sincerely desirous of sup- 
porting the Missouri plan and getting it off to 
a good start, as well as protecting their own 
reputations for impartiality in a field where 
the people of their state had repeatedly and 
emphatically demanded non-partisanship, it 
might be supposed that they would have taken 
pains to make at least one appointment from 
the other party under a system so widely her- 
alded as “non-partisan.” The editor invited 
Senator Donnell and Governor Donnelly to 
make a statement for publication at this point, 
but neither one replied. 

The original modified appointive-elective plan 
on which the Missouri plan was based, worked 
out by Professor Albert M. Kales thirty-five 
years ago, specified appointment by an elected 
chief justice rather than the governor, on the 
theory that the chief justice would be less im- 
mersed in politics and more directly responsible 
for the administration of justice. 


But APPOINTMENTS ARE Goop ANYWAY 


Before condemning the plan on that account, 
however, it must be noted again that the in- 
dividual appointments are agreed to be su- 
perior. Indeed, the complaints of partisanship 
usually ended with something like this: 
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“N evertheless, the plan narrows the gover- 
nor’s choice so that superior men are chosen.” 


_ “The governor could not go wrong in select- 
ing any of the attorneys whose names were 
submitted to him for possible appointment.” 


“All appointments within the scope of my 
personal knowledge have been excellent.” 


“This has not resulted, to date, in the ap- 
pointment of poor judges. In each instance, the 
governor (one a Republican and one a Demo- 
crat) has appointed an excellent man.” 


“However, the governors appointed good men . 
in each instance because the judicial commit- 
tees nominated good men in every instance. The 
governors could not go wrong. I mean no re- 
flection on either governor, for they proved 
to be strong executives looking for the very 
ablest appointees.” 


“But the opinion is, I think, almost universal 
that the men appointed are fully qualified.” 


It may fairly be said in summary that the 
plan is genuinely non-partisan up to and 
through the work of the nominating commis- 
sion, and that such partisanship as remains in 
the governor’s part is reduced to what is proba- 
bly a minimum, and is of relatively little con- 
sequence since the important prior work of the 
commission has seen to it that all nominees are 
properly qualified, and once on the bench the 
appointees are so insulated from political forces 
that their party affiliation is of no importance 
to anybody. 


MORE DIFFICULT TO REMOVE 


The remaining questions submitted by Mr. 
Shafroth to his Missouri friends dealt with the 
removal procedure. The substance of them was 
whether any judges had been rejected who 
should have been retained, or retained who 
should have been rejected. There was no dis- 
agreement that the one instance of removal 
had been justified, but there was a very large 
majority opinion that many who should have 
been rejected had been retained. In fact some 
mentioned this as a major criticism of the 
plan: 


“The Missouri plan means life tenure for 
ninety-nine judges out of every hundred. I am 
against life tenure for justices of the peace or 
any other member of the judicial departments, 
federal or state.” 


“TI think perhaps this is the one defect of the 
plan, and that it tends to freeze in office all in- 
cumbent judges unless a vigorous campaign is 
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conducted against some individual. You can 
well imagine that it is difficult to get any such 
campaign started.” 


“It tends to cement a judge in office. A judge, 
to be rejected, must be worse than just passable. 
His conduct must have been such that the bar 
and the newspapers are aroused against him.” 


“The system is defective in that it tends to 
retain judges in office who on account of their 
age have passed their period of usefulness on 
the bench or who for some other reason are not 
up to standard.” 


“If an incompetent man is appointed to the 
bench the general apathy of the voters and the 
lack of a political contest renders it well nigh 
impossible for that individual to be taken from 
the bench. Of course I realize only too well 
that an excellent judge may be relieved of his 
office after he has become efficient in the ad- 
ministration of justice, because of a change in 
the party fortunes. However, I consider that 
the lesser of two evils.” 


The “defect” pointed out in the next to the 
last paragraph will be cured when the Missouri 
legislature enacts judicial pension laws now un- 
der consideration in that state. It could not 
be cured by any changes in the method of select- 
ing judges, nor least of all by a return to the 
straight elective system. As for the “lesser of 
two evils” mentioned in the last paragraph, the 
words of Fred L. Williams, former justice of 
the Supreme Court of Missouri, are worth re- 
calling: 


“T was elected in 1916 because Woodrow Wil- 
son kept us out of war. I was defeated in 1920 
because Woodrow Wilson did not keep us out of 
war. In both of the elections not more than five 
per cent of the voters knew I was on the ticket.” 


LONG-RANGE BENEFITS 


Answers to the criticism of “freezing” the 
judges in office were offered by others of the 
letter-writers as follows: 


“To secure the adoption of the plan in Mis- 
souri it was necessary to pay the penalty of 
freezing in office most of the judiciary then on 
the bench. I considered this no real objection, 
because the men so frozen in office would have 
held their positions anyway until a landslide 
took place, in which case men of no greater 
merit from the opposite party would have been 
swept into office. The great merit lies in the 
fact that as vacancies occur better than average 
judges replace the old judges elected under a 
political system. In addition to this, the judge 
selected by the plan is protected from political 
pressure and may not engage in partisan or 
factional politics.” 
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“It was believed that the judges retained in 
office, even though not well qualified, would sub- 
stantially improve once they were freed from 
political pressures. This has been realized, al- 
ae perhaps not to the fullest extent desir- 
able.” 


“It was concluded that as a practical matter 
the plan would have no chance whatever of suc- 
cess if every judge was in immediate jeopardy 
of being removed from the bench, since this 
could only result in maximum political opposi- 
tion, and that we could afford to retain some 
judges who were less than satisfactory in order 
to obtain the benefits of the new system.” 


“There have been judges retained in office 
under the plan in a few instances who should 
have been rejected, but I am satisfied that un- 
der the old system, had it been in operation, 
they would have been retained, so no ground 
was lost by the change in this respect.” 


“So far the working of the plan has inclined 
against rejections. Conspicuous unfitness with 
organized attack by the press and probably the 
bar would be necessary to accomplish rejection. 
This means, I think, that the innovation cannot 
pay full dividends on a short term test, but be- 
longs in the category of those constructive meas- 
ures of statesmanship which look forward into 
the future. The two benefits definitely observ- 
able are these: 

“(a) Improved attitude and independence of 
judiciary immediately. 

“(b) Gradual replacement of judges se- 
lected under the ancient system of political par- 
tiality by men chosen one by one, through the 
years, by use of a mechanism which reduces 
political favoritism to a minimum and empha- 
sizes temperamental and professional fitness.” 


Improvement in the judges on the bench was 
noted both as a result of increased political in- 
dependence and also as a result of the votes cast 
for rejection even though they were not suffi- 
cient to unseat the judge: 


“A number of them have proven themselves 
better after the vote retaining them in office 
than they were before. This is for the reason 
that they now see that under the working of 
this plan they do not have to look forward to 
a political campaign and they can settle down 
and do their work as they feel it should be done. 
In fact, I know of one or two judges who had 
objected to the plan originally, and who had 
been politically minded, but after they were re- 
tained in office they expressed their approval 
of the plan and they have been better judges 
than they were before.” 


“In several cases trial judges were in the 
habit of working on their cases late at night 
with the result they did not open court promptly 
and as early as they should in the morning. 
This criticism was expressed in the non-par- 
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tisan election and the majority of these men 
was cut down considerably. I have been ad- 
vised that these men, since being re-elected, ad- 
here strictly to proper court hours.” 


OTHER OBJECTIONS 


Two more objections noted by a few of the 
writers had to do with the parts played by the 
chief justice and the newspapers: 


“The other disappointment has been the domi- 
nation of the nominating commission by the 
chief justice of the Supreme Court. An ag- 
gressive chief justice has too great a voice in 
the selection of the nominees.” 

“It is doubtful if the chief justice or the pre- 
siding judge should be a member of the com- 
mission which selects the three nominees. No 
member of the court should be on the commis- 
sion. He can easily overpower the other mem- 
bers. When his choice is known, the other 
members will hesitate to oppose him.” 


“I think the Missouri plan places the selec- 
tion of those judges in the hands of the news- 
papers. The St. Louis Post Dispatch, the Globe 
Democrat, the Star-Times and the Kansas City 
Star can have any judge retained, and I be- 
peal they can cause a good judge to be re- 
jec ” 


“Kansas City has only one newspaper, and 
unless that newspaper decides to single out a 
judge for defeat it is practically impossible to 
defeat any one of our local judges.” 


“The newspapers can exercise too much 
power on a vote to retain or reject. People 
do not know the judges, and a newspaper cam- 
paign would be difficult to answer.” 


Before passing judgment on the first of these 
two objections, it would be well to review Albert 
Kales’ proposal previously mentioned that the 
chief justice rather than the governor exercise 
the appointing power, not only because he is 
less of a politician, but also because he is more 
directly responsible for the efficient administra- 
tion of justice, more familiar with the judicial 
function, and probably better acquainted with 
the qualifications of the nominees than the gov- 
ernor. These considerations have been suffi- 
cient to cause more than one recent draft plan 
to specify appointments by the chief justice 
instead of the governor in spite of the Missouri 
precedent. Is it then really a weakness, or is 
it perhaps an actual merit of the Missouri plan, 
that the responsible head of the judicial system 
of the state—the individual above all others 
most likely to be impartially concerned about 
getting men of high judicial talent on the 
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bench—is put in a position where he can exer- 
cise a proportionate influence, and exercise it 
not in the mere mechanical act of designating 
one out of three nominated to him but in the 
relatively more important job of picking those 
three nominees out of the entire bar? 

As for the influence of the newspapers in the 
vote on retention in office, it cannot be denied 
that it is bound to be profound. That is, how- 
ever, not out of keeping with the rest of the 
role assigned to the press in our democratic so- 
ciety, and much more than the integrity of the 
judiciary depends upon the faithfulness of the 
newspapers to their trust. As between the 
newspapers and the political bosses, the people 
of Missouri have had no hesitation in making 
a choice, and they made it abundantly clear 
on two subsequent occasions that they did not 
care to go back to the latter in the selection of 
judges. 


Was PARTY CONVENTION SYSTEM BETTER? 


The following interesting comment was 
echoed by one other of the Missouri letter- 
writers: 


“Before I was admitted to the bar, the judges 
in Missouri were selected by judicial conven- 
tions held by the two dominant political parties. 
The party organizations regarded the judges 
as the show windows of their respective tickets, 
and through judicial conventions selected the 
best lawyers of the state for judicial positions. 
This resulted in both Democrats and Republi- 
cans putting on their tickets outstanding law- 
yers, and kept the judges in office who served 
with distinction. At that time the Supreme 
Cout of Missouri and practically all of the lower 
courts were occupied by great judges who were 
admired and respected by the public at large. 
The judiciary of Missouri was second to none 
in ability and integrity. However, this was 
changed when the direct primary went into ef- 
fect, which was about 1905. Judicial office then 
became a political office and politicians instead 
of great lawyers were put on the bench, which 
resulted in men below the average being judges. 
Of course, respect for the courts diminished 
and judges lost the high place in society that 
they had previously occupied. The lawyers and 
the people as a whole were definitely aware of 
this condition, which resulted in the establish- 
ment of our new system, and it is the general 
opinion of the bar that this is a decided im- 
provement over the primary method. Some of 
the older lawyers, who are familiar with all 
three systems, prefer the judicial conventions 
to the present Missouri system. Yet there is 
a serious doubt as to whether the conventions 
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would again work as they formerly did, due to 
the changes that have also taken place within 
the political parties. While the results from 
the old convention system were excellent, there 
is no assurance that it would work under mod- 
ern conditions as it did a half-century ago.” 


Whether or not the party convention system 
was superior, we are not likely to have it back. 
Says Ogg and Ray’s text, Introduction to 
American Government : 


“However admirable in theory, the conven- 
tion system in practice was soon found to af- 
ford little or no protection against boss or ma- 
chine contro] of nominations. In many states, 
men who represented the best type of citizen- 
ship were seldom chosen as delegates, and when 
chosen they often turned over their credentials 
to ‘proxies’ named by party or factional lead- 
ers. Conventions became the ‘market-place of 
politics,’ where political ‘trades’ were consum- 
mated by the purchase, sale or transfer of dele- 
gates from one candidate to another; and con- 
vention proceedings were too often marred by 
serious disorder and fraudulent practices.” 


A fairly good conclusion to be drawn not 
only as to this particular point but as to the 
entire subject-matter is that with which the 


last letter-writer concluded the paragraph 
quoted : 


“Taking everything into consideration, the 
new Missouri system of selecting judges is 
about the best method that can be applied.” 


CALIFORNIA PLAN WINS GENERAL APPROVAL 
Of the six questions submitted to the Cali- 


fornia lawyers, three were duplicates of Mis- 
souri questions and three were different. Simi- 


lar were the queries as ‘to whether they would - 


again vote for the California plan, as to the 
quality of the judges appointed under it, and 
as to whether any had been retained who 
should have been rejected. They were also 
asked to state their preference as between the 
California and Missouri plans, their opinion as 
to the working of the California confirmation 
procedure, and their opinion as to why the plan 
had not been adopted in any of the counties. 

The California lawyers questioned indicated 
approval of their system and willingness to 
vote for it again, but by a slightly smaller mar- 
gin than those of Missouri, the vote being four- 
teen to four. Of the four that voted against 
it, only one wanted to return to election of 
judges; the others wanted to change to the 
Missouri plan. 
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Nobody was willing to say that the quality 
of judicial appointments under the California 
plan was below par, and there were as many to 
say they were good as there were to say they 
were average, but very few of them found it 
possible to answer this question without ref- 
erence to the difference between the judicial 
appointment policies of the present governor 
of California and his predecessors: 


GOVERNOR WARREN’S APPOINTMENTS GOOD 


“The selections made by Governor Earl War- 
ren have been almost uniformly excellent and 
definitely above average. I believe that a sub- 
stantial number of the selections made by his 
predecessors were not so good.” 


“The appointments under Governor Warren 
have been outstanding. From 1935 to 1942 
some were good, others were terrible.” 


“Judges who have been appointed by the 
present governor are very much above average. 
Appointments by preceding governors in pre- 
ceding years have been far below average.” 


“The appointments of Governor Earl War- 
ren by and large have been excellent, and the 
caliber of the judiciary in this state from the 
superior court up has improved remarkably. 
The same cannot be said of some of his prede- 
cessors in office. Unfortunately judicial ap- 
pointments are only too often given in pay- 
ment of a political debt.” 


One good reason given by several for the 
superiority of Governor Warren’s appoint- 
ments is this: 


“Governor Warren has added another fea- 
ture to the selection of judges of this state in 
that he will not appoint anyone to the bench 
of a court of record who is not first approved 
by the Board of Governors of the State Bar of 
California. We consider this an excellent pro- 
cedure, as publicity is given to the fact that an 
individual name has been submitted to the 
Board of Governors for approval and a hear- 
ing is held so that anyone who desires to do 
80 may appear and oppose the appointment of 
the individual in question. The present sys- 
tem has the definite value of securing out- 
standing lawyers for appointment to the 
bench who would not be willing to submit to 
an election. This has been particularly true 
during Governor Warren’s term.” 


Although future governors may not and 
probably will not continue Governor Warren’s 
practices in this regard, it is-not unfair to 
credit his good appointments to the plan, since 
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they would not have been made under an elec- 
tive system and the California plan did at least 
make them possible. 

The California answers to the question of 
whether judges had been retained who should 
have been rejected closely paralleled some of 
those from Missouri on the same point: 


“No one has ever been rejected. Appoint- 
ment is practically equivalent to life appoint- 
ment. The good, the bad and the indifferent, 
once appointed, are there from now on.” 


“It is almost impossible to defeat a judge 
who has no opponent to run against him.” 


“T have seen some judges retained in office 
that I thought ought to be thrown out. I can 
think of only one or two instances of this, how- 
ever, in recent years. Where the judge runs 
against himself, obviously, he will have to be 
pretty bad not to secure re-election. Never- 
theless, I think this is a useful device because 
the people can get rid of a judge if they want 
to.’ 


The further observations on this point in 
others of the Missouri letters may be referred 
to here, as they are as applicable to the one 
plan as to the other. One interesting observa- 
tion regarding the working of the California 
election procedure was made by two of the 
writers: 

“The terms of the judges of the courts 
affected are twelve years. On the original form 
of the ballot, reading ‘for the term expiring 
January 1, 19..,’ the vote was very uniform 
running very close to thirty per cent ‘no.’ 
About 1942, I believe, the form of the ballot 
was changed to read ‘for the term prescribed 
by law.’ Since that time the ‘no’ vote has 
been uniformly about ten per cent instead of 
thirty per cent.” 


Apparently the ballot’s vivid reminder of the 
long term accounted for a large number of 
negative votes before it was removed. 


MISSOURI COMMISSION PREFERRED 


The controversy over the comparative merits 
of the California and Missouri plans hinged 
almost entirely on the differences of opinion 
regarding the nominating commission in the 
one plan and the confirming commission in the 
other. Some of the objections to the Missouri 
plan would not have been offered had the writ- 
ers been more familiar with it. Several pre- 
ferred the California plan because of doubts as 
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to the function of the laymen in the Missouri 
nominating commission: 


“I do not believe that the presence of the 
three laymen, as provided in the Missouri plan, 
could do anything other than weaken this 
method in actual operation. This is true be- 
cause in my judgment the other members of 
the commission would be quite likely to follow 
the recommendations of the three laymen, who 
can be assumed to be more closely associated 
with the governor, and who conceivably might 
exert their influence to favor candidates who 
are politically acceptable as against candidates 
who are professionally qualified.” 


“I prefer the California plan because its 
qualification commission is composed solely of 
men trained in the law who are thereby best 
equipped to determine the qualifications of a 
good judge. I am not impressed by the Mis- 
souri commission, which includes three laymen 
who are appointed by the governor and there- 
fore would not in my opinion be calculated to 
contribute much to the result desired.” 


“The appointment of the laymen members 
by the governor under the Missouri plan would 
appear to me to give the governor too much 
of an opportunity to steer the appointment to 
political favorites.” 


It may be questioned whether, even if the 
latter criticism be valid, the governor has any- 
where near as much opportunity to steer the 
appointment to his political favorites as in 
California where he need not consult with 
anybody but himself. Other letters to like 
effect were written, but it appears unnecessary 
to print them, for nothing of the kind was so 
much as hinted by the bitterest opponent or the 
most skeptical doubter among the Missouri cor- 
respondents, and if there had been any sub- 
stance at all to these a priori arguments it 
may safely be assumed that they would not 
have gone unnoticed in the searching analysis 
of eight years of actual operation of the Mis- 
souri plan by the Missouri lawyers heretofore 
quoted. Additional comments on the California 
confirmation procedure follow: 

“The provision for confirmation by a com- 
mittee of three has worked fairly well. They 
have formally rejected only one nominee, 
which might indicate some tendency for them 
not to exercise as much independent judgment 
as they should. I understand, however, that 
during some periods at least the Governor has 
consulted with one or more members of a con- 
firming commission before sending names to 
them, and that in a few cases he has refrained 
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from making a nomination which he had thus 
proposed informally, on being told that the can- 
didate was not acceptable. The makeup of the 
confirming commission has been subject to some 
criticism, particularly because it may happen, 
as it has happened in fact, that a majority of 
the members of the commission will from time 
to time be men who are appointed by the gov- 
ernor whose later nominations are submitted 
to them. There has also been criticism be- 
cause the commission does not include repre- 
— of the bar, the lay public or the legis- 
lature.” 


“The confirmation committee does not work 
satisfactorily, because generally the name to 
be considered is known and the committee is 
reluctant to act for fear of doing an injustice.” 


“It is probably a useful device to stop an 
occasional very bad appointment, but other- 
wise I doubt whether it is very effective or is 
likely to be in the future.” 


“By and large it is mechanical. I am only 
aware of one instance in which the procedure 
resulted in the rejection of a nominee, for al- 
leged communistic leanings. As he is no more 
of a Communist than I am and possibly even 
less of one in the popular sense of that term, I 
cannot enthuse over the operation of the pro- 
cedure in that instance.” 


“I favor the Missouri plan over the Califor- 
nia plan largely by reason of the makeup of 
the nominating commission. Under the Mis- 
souri plan the bar is given a voice, and three 
names are submitted to the governor. It 
would seem that under the California plan 
where in effect the governor makes the selec- 
tion and two judges and an elective attorney- 
general in effect have a veto power. It takes 
two of the three votes to put the veto in effect. 
If my recollection serves me, in only one in- 
stance has the governor’s selection been ve- 
toed, and in that case it was an aroused bar and 
public that brought about the necessary pres- 
sure to prevent the appointment of a man whose 
radical tendencies and views were deemed by 
many lawyers to be such as to disqualify him. 
Ordinarily there is not an opportunity for pub- 
lic opinion to be brought to bear on the selec- 
tion, with the result that for practical purposes 
the governor exercises sole appointing power.” 


“If a nominee is not a focus of current 
prejudice he will be approved although a thou- 
sand other judges or lawyers might be bet- 
ter qualified for the position. The existence 
of the qualifications commission is a ‘safeguard’ 
of minor importance and does not of itself im- 
prove the caliber of the judiciary.” 


COUNTIES SLOW TO ADOPT PLAN 
Opinions as to why the California plan had 
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not been adopted in any of the counties for 
judges of the trial courts—all speculative, of 
course—were numerous and varied: 


“The plan has not been adopted in any 
county to apply to the Superior Court mainly 
because of the opposition of organized labor 
and the fear that the plan would not be popu- 
lar with the voters.” 


“In the counties with smaller population the 
electorate desires to exercise its judgment by 
direct election rather than by the ‘yes-no’ 
method, and in the larger counties the views 
of labor are likely to be controlling.” 


“The plan has been submitted to the voters 
only in Los Angeles County, so far as I know, 
and was rejected, I believe, by a substantial 
majority. The plan has also been given some 
consideration in the city and county of San 
Francisco and in some other counties as well, 
but has not been submitted to the voters largely 
because of the opinion that organized labor 
would be opposed. I understand that this opin- 
ion may be a mistaken one.’ The judicial ap- 
pointments made by President Roosevelt and 
by Governor Olson in this state seem to have 
convinced some of the important labor leaders 
that the best means for getting judges satisfac- 
tory to them is to have the appointive system 
and to elect acceptable men to the offices hav- 
ing the power of appointment.” 


“I suspect a variety of reasons, such as in- 
ertia, a feeling that the plan is without much 
practical utility, and that the same result is 
generally achieved anyway. In my county no 
judge ever has ascended to the bench for the 
first time except by appointment. Judges al- 
ways die during their term of office, necessitat- 
ing appointment to the vacancy. No judge in 
our county having once been appointed has ever 
failed of election thereafter.” 


“Experience under the California plan with 
the appellate bench has not been such as to stir 
up any enthusiasm to extend the plan to the 
lower courts.” 


“The local bar in each county, and the in- 
formed public generally, mistrust the system, 
which they believe was adopted upon the urging 
of the judicial] hierarchy to perpetuate them- 
selves in office.” (This man advocated return 
to the elective system.) 


“Lawyers move cautiously and give every- 
thing a testing period. I do not think it is from 
any basic objection.” 


“Here as elsewhere, generally speaking, the 
bar is still unfortunately regarded as a self- 
seeking organization, and outside of its own 
special field of procedure any change in the 
law recommended by the profession is likely 
to be voted down.” 
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“The people prefer to participate in the se- 
lection of their local judges, and are apprehen- 
sive that if they entirely delegate the power of 
selection to others they may obtain judges who 
might be strangers to their county background 
and who also might be arbitrary, undemocratic 
and lacking in the human touch.” 


“Primarily because the newspapers wish to 
control so. far as they can the selection of 
judges.” (Note that this argument was used 
on the other side in Missouri.) 

“I am opposed to the plan being extended to 
superior court judges because in my opinion it 
would preclude almost every lawyer who is not 
fortunate enough to know a governor well 
enough to receive a judicial appointment from 
ever being a judge.” (Three others made the 
same point, in spite of the remark above that 
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even under the elective system nobody ever gets 
on the bench initially except by interim ap- 
pointment.) 


“In most counties there are probably one or 
more judges who are not qualified to hold judi- 
cial offices, and I believe that the members of 
the bar are hopeful that through the election 
process they might replace them with better 
men. Whether this can be accomplished is an- 
other question, but at least the possibility 
remains and affords hope.” 


“I think it is because we are creatures of 
habit and there has not been sufficient agitation 
on the part of any person or group to have the 
system apply to the superior courts or mu- 
nicipal courts.” 





Michigan’s “One-Man Grand Jury” Before the 
Supreme Court 


JOHN BARKER WAIT= 


Michigan’s magisterial investigatory system 
has been so commonly mischaracterized as a 
“one-man grand jury” as to obscure its true 
nature. A “grand jury” was, and is generally, 
a body of from twelve to twenty-four persons’ 
whose essential function is that of weighing 
the sufficiency of evidence against a suspect in 
order to determine the justification of putting 
him to the onus of trial. If it finds the evidence 
sufficient it originates or approves a formal 
written accusation upon which the suspect can 
be brought to trial. As an incident of deter- 
mining the sufficiency of evidence it can in- 
terrogate putative informants under oath. Only 
in that latter, limited, respect does the Michi- 
gan investigating magistrate have the slight- 
est resemblance to a grand jury. 

Someone, of course, must ask questions con- 
cerning crimes and criminals before prosecu- 
tion can get under way. Under the Michigan 
constitution, as under the federal Constitution, 
no one, neither grand jurors nor magistrate, 
nor prosecuting attorney, nor the police, can 
legitimately compel anyone to give evidence 
against himself. But no such protection covers 
persons asked to reveal what they know con- 


Mr. Waite is professor of law in the University of 
Michigan Law School. 


cerning the criminality of others. A grand 
jury can ask them for information under oath, 
and, through the courts, can compel them to 
answer. 

At common law there resided in no one, other 
than the body of grand jurors, a legalized power 
to compel answers to interrogation. The police 
might question anyone thought to have in- 
formation, as might also the prosecuting at- 
torney, but they could neither legitimately ad- 
minister an oath to the person questioned, nor 
prosecute him for perjury for consciously un- 
true answers, nor procure his punishment for 
refusal to answer at all. These powers resided 
in the grand jury alone. 

To avoid the delays and the general cum- 
bersomeness of grand jury procedure, the 
Michigan legislature in 1917 invested certain 
magistrates within limited powers in this re- 
spect. The statute? provides that, 


“Whenever by reason of the filing of any 
complaint, which may be upon information and 
belief, any justice of the peace, police judge or 
judge of a court of record shall have probable 
cause to suspect that any crime, offense, mis- 
demeanor or violation of any city ordinance 
shall have been committed within his jurisdic- 
tion, and that any person may be able to give 


1. In Michigan “not less than 16”; Mich. Stats. Ann. 
28.951; C . L. 1929, sec. 17225. 
2. Stats. Ann. 28.943; Comp. L. 1929, sec. 17217. 
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any material evidence respecting such offense, 
such justice or judge in his discretion may, and 
upon the application of the prosecuting attor- 
ney, or city attorney in the case of suspected 
violation of city ordinances, shall require such 
person to attend before him as a witness and 
answer such questions as such justice or judge 
may require concerning any violation of law 
about which he may be questioned; and the 
proceedings to summon such witness and to 
compel him to testify shall, as far as possible, 
be the same as proceedings to summon wit- 
2. Stats. Ann. 28.943; Comp. L. 1929, sec. 17217. 
nesses and compel their attendance and testi- 
mony, and witnesses shall be entitled to the 


same compensation, as in other criminal pro- 
ceedings.’ 


Another section of the statute provides that 
a witness shall not be required to answer self- 
incriminatory questions, unless, upon written 
motion by the prosecuting attorney he shall 
have been made exempt from prosecution “for 
any offense concerning which such answers may 
have tended to incriminate him.” 

Under the Michigan system of prosecution by 
“information” without necessity for grand jury 
action, suspected persons are protected from 
spurious or unwarrantable prosecution by a 
“filtration process” quite as effective as when a 
grand jury weighs the sufficiency of the evi- 
dence. No information can be filed by a prose- 
cuting attorney until the state’s evidence has 
been evaluated by a magistrate at a “prelim- 
inary examination” and has been found suffi- 
cient to justify accusation and trial.‘ 

In this connection, however, the statute 
which permits investigation of criminality by 
the magistrate, as it was originally drafted, 
contained a highly unsatisfactory provision. It 
authorized the investigating magistrate to sit 
in judgment, as examining magistrate, upon 
the sufficiency for further proceedings of the 
evidence which he himself had brought to light. 
This error was corrected in 1947 by an amend- 
ment which provides that “The justice or judge 
conducting the inquiry under section 3 of this 
act shall be disqualified from acting as the ex- 
amining magistrate in connection. with the 
hearing on the complaint or indictment, or from 


3. This statute and comparable statutes in many other 
states are analyzed and discussed, Winters, “The Michi- 
gan One-Man Grand Jury,” 28 J. Am. Jud. Soc. 137 
(Feb. 1945). Mr. Winters presents at length and most 
illuminatingly the actual operation of the procedure in 
Michigan, the merits of the one-man system, its alleged 
abuses or potentialities for abuse, and its probable con- 
stitutionality. The constitutionality of the procedure and 
its alleged actual abuses are further discussed, Gallagher, 
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presiding at any trial arising therefrom, or 
from hearing any motion to dismiss or grant 
any complaint or indictment.’ 

The statute authorizing investigation by the 
magistrate provides that: 

“Any witness neglecting or refusing to ap- 
pear in response to summons, or to answer any 
questions which such justice or judge may re- 
quire material to such inquiry, shall be deemed 
guilty of a contempt and shall be punished 
by a fine not exceeding one hundred (100) dol- 
lars or imprisonment in the county jail not 
exceeding sixty (60) days, or both in the dis- 
cretion of the court: Provided, that if such wit- 
ness after being so sentenced shall appear and 
answer such question, the justice or judge may 
in his discretion commute or suspend the fur- 
ther execution of such sentence.’ 

Under this provision it has been a common 
practice for investigating magistrates to sen- 
tence witnesses to jail for the full 60-day peri- 
od, not only for refusal to answer, but often 
because the witness answered evasively, or pro- 
fessed ignorance. 

It was this section and this practice which 
came before the United States Supreme Court 
in re William Oliver, decided March 8, 1948. 
County court judge Hartrick, conducting an in- 
vestigation, had sentenced Oliver because, as 
the Court’s opinion puts it, “neither he nor his 
advisers believed (Oliver’s) story—that it did 
not ‘jell’.” Of the way in which the sentence 

5. Stats. Ann. 28.944; P.A, 1947, no. 33. 

6. Stats. Ann. 28.945; Comp. L., sec. 17219. 
was imposed the Court says, “Under these 
circumstances of haste and secrecy, petitioner, 
of course, had no chance to enjoy the benefit of 
counsel, no chance to prepare his defense, and 
no opportunity either to cross examine the 
other grand jury witness (because of whose 
testimony Oliver’s statements had been as- 
sumed to be false), or to summon witnesses to 
refute the charge against him.” 

The Michigan supreme court denied Oliver’s 
release on habeas corpus and he appealed to 
the federal court on the ground of deprivation 
of liberty without due process. The state court’s 
position was that Oliver’s offense had been com- 
mitted in the presence of the county judge, sit- 
ting as an investigator, and that it would have 


“The One-Man Grand Jury—A Reply,” 29 J. Am. Jud. 
Soc. 20 (June, 1945). 

4. Stats. Ann. 28.982; Comp. L. 1929, sec. 17266. The 
superiority of this filtration process over grand jury 
action as a protection against unwarranted prosecution 
is indicated by Moley, “The Initiation of Criminal 
Prosecution by Information or Indictment,” 29 Mich. 
L. Rev. 403 (1931). 
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been but “an idle gesture” for him to adjourn 
himself as a grand jury and reconvene himself 
as a circuit court. By a 4 to 4 vote the state 
court held that there was evidence enough to 
support a finding that Oliver had testified 
falsely. A full transcript of what Oliver and 
the other witness had said was denied the court, 
however, on the ground that full disclosure 
would hamper the work of investigation. 

The Supreme Court explicitly declared, “The 
petitioner does not here challenge the consti- 
tutional power of Michigan to grant traditional 
inquisitorial grand jury power to a single judge, 
and therefore we do not concern ourselves with 
that question.” Without here going into its de- 
tail of reasoning, suffice it that the court in 
effect invalidated Oliver’s conviction on the 
ground that even contempt proceedings—ex- 
cept on charge of misconduct in open court 
which tends to “demoralization of the court’s 
authority before the public’—must be based 
on notice of specific charges, opportunity to ob- 
tain counsel, prepare a defense and cross-ex- 
amine witnesses, and must be held in public. 

Thus it appears that, contrary to some lay 
opinion, the Supreme Court left the Michigan 
so-called one-man grand jury system intact. 
The opinion did not even say that recalcitrant 
witnesses cannot be punished for contempt, but 
only that the punishment must be imposed by 
fair and open trial such as is required in any 
contempt or other punitive proceeding. 

At most the decision was a well deserved re- 
pudiation of alleged judicial proceedings con- 
ducted “in camera.” At worst, in its effect 
on Michigan’s magisterial investigatory sys- 
tem, it did no more than put the investigating 
magistrates’ power to compel testimony on a 
parity with that of true grand juries. 





New New Jersey Court Rules Presented at 
Newark Mass Meeting 


To the bright account of judicial reorganiza- 
tion in New Jersey published in the last 
JOURNAL must be added an encouraging prog- 
ress report. At a mass meeting in Newark 
last month, the Supreme Court presented a 
preliminary draft of the new rules of procedure 
under which the newly-reorganized judiciary 
will operate beginning next September. At an 
afternoon session the same day a delegation of 
lawyers from Washington, D. C., headed by 
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Chief Justice Bolitha J. Laws gave an able 
demonstration of pre-trial procedure, a full 
transcript of which was published as a supple- 
ment to the New Jersey Law Journal of March 
25. 

The twelve hundred lawyers at the Newark 
meeting were said to make up the largest 
gathering in the history of the bar of that 
state. Commented the Law Journal: 

“Why did they come? It was certainly not 
indifference or hostility which brought them. 
There can now be no doubt that the profession 
has a most active interest in the new rules. 
And it is a friendly interest, if comments heard 
at and since the meeting are an index.” 





Paragraphs 


An annual judicial conference of the chief 
justices of the highest courts of the states, 
similar to the Judicial Conference of Senior 
Circuit Judges in the federal judicial system, 
may be organized as a result of a resolution 
passed by the House of Delegates of the Ameri- 
can Bar Association at its recent mid-year 
meeting. The resolution referred to the success 
of annual conferences of governors and attor- 
neys-general now held, and declared that the 
Association “approves in principle an annual 
conference of chief justices of the highest state 
courts to improve the administration of justice 
in the state courts,” and requested the Section 
of Judicial Administration to plan the organi- 
zation of such a conference. 


Withholding of judges’ salaries is an im- 
proper method of putting pressure on judges 
to clean up their dockets, Attorney-General Eu- 
gene F. Black of Michigan has ruled. A 
Michigan statute enacted last year provided 
that judges of certain courts could not draw 
pay unless they filed semi-annual affidavits that 
all cases more than six months old had been 
decided, but the attorney-general declared im- 
peachment was the only recourse. 


Rejection of the Minnesota plan for expert 
medical testimony, described in an article in 
this JOURNAL in April, 1947, was recommended 
by a committee of the Cleveland Bar Associa- 
tion, on the ground that instances of improper 
testimony are not sufficiently numerous nor 
grave to muster the needed support of the plan, 
and that existing committees cover the ground 
adequately. 


A grant of $5,000 to the Northwestern Uni- 
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versity Traffic Institute from the Kemper 
Foundation for Traffic Safety has been an- 
nounced by the Traffic Court Committee of the 
Section of Judicial Administration of the 
American Bar Association, for expansion of 
the program of conferences for traffic court 
judges and prosecutors being conducted under 
the joint sponsorship of the Institute and the 
American Bar Association. Conferences sched- 
uled for the remainder of this year include one 
at Tulane University, New Orleans, April 26 
through May 1; at New York University June 
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21 through 25; and at Northwestern Univer- 
sity, Chicago, in October. 


A Special Committee on Unification of the 
Courts has been created by the Association of 
the Bar of the City of New York, to be charged 
with the duty of “considering and reporting to 
the Executive Committee appropriate measures 
to promote the efficient administration of jus- 
tice through the unification and consolidation 
of the courts.” Porter R. Chandler is the com- 
mittee’s chairman. 





The Reader’s Viewpoint 


The Majority Verdict in Criminal Cases 
To the Editor: 

Mr. Emmett L. Bennett of Cincinnati, in the 
December JOURNAL, asks if it is not better to 
acquit ninety-nine guilty than convict one in- 
nocent man. Since man is not infallible, there 
is nothing he can do which will in every in- 
stance avoid mistake. It will be impossible to 
set up a system which will be so perfect that 
an innocent man will not now and then be con- 
victed. The higher courts of every state are 
always ready to aid in correcting such mis- 
takes where the party is not dead, and where 
dead most states will make some payment to 
the dependents. 

No, it is not better that ninety-nine guilty 
outlaws be turned loose on society rather than 
one innocent man be convicted. Ninety-nine 
robbers or murderers can do many times more 
harm than the conviction of one innocent man 
can do. To require a unanimous decision by a 
jury such as is the law in federal courts in cases 
not punishable by death or life imprisonment 
protects criminals and makes such courts of far 
less service to society than they would be if 
nine men could bring in a verdict of guilty or 
not guilty in cases not involving death or life 
imprisonment. 

JuLIUS T. LONG. 
Shreveport, La. 





Corrections to February Tables 
To the Editor: 


The salaries shown for Utah on page 150 of 
the February JOURNAL are incorrect. Supreme 


court judges now receive $7,200 per year and 
the district court judges $5,400. Municipal 
judges receive from $3,000 to $5,000, depend- 
‘ng upon the size of the city. The 1945 legis- 
lature increased the salaries and by a consti- 
tutional amendment proposed by the Utah State 
Bar at a special session in 1946 and adopted at 
the general election that fall the new salaries 
were made effective to all incumbents. 
L. M. CUMMINGS 

Salt Lake City, Utah 





To the Editor: 

I have taken a look at the table “Judicial 
Councils” on page 152 of the February 
JOURNAL. Your report with respect to Vermont 
is inaccurate. The present judicial council here 
is made up of one judge, two lawyers and two 
laymen. 

STERRY R. WATERMAN 
St. Johnsbury, Vermont 





A Faulty Federal Rule of Criminal 
Procedure 


The August, 1947, JOURNAL, at page 62, 
shows Judge Alexander Holtzoff looking with 
favor upon the new federal criminal proce- 
dure rule which makes it possible to procure 
from a person charged with crime a waiver of 
indictment and a plea of guilty to an offense 
described by the prosecutor in “a short infor- 
mation consisting of a few lines.” Although 
I had a very small part as a Kansas lawyer in 
compiling these new rules, I protested to the 
best of my ability against adopting the one 
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which provides this method which seems to 
Judge Holtzoff to be a wholesome and praise- 
worthy procedure. 

I believe this rule is void, it being an inef- 


fectual endeavor to amend the federal consti-‘ 


tution. But whether void or not, I cannot ac- 
cept the packing house method of sending people 
pell-mell through a proverbial chute to their 
doom. Certainly it was in the minds of our 
forefathers to make that impossible when they 
inserted in Article 5 of the Bill of Rights that 
“no person shall be held to answer for a capital 
or otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury. .. .” 
Now under this new rule (which I believe is 
invalid) if a person charged with an infamous 
crime can be persuaded to waive indictment he 
may thereby confer on the court jurisdiction to 
accept from him a plea of guilty or try him for 
mail train or national bank robbery with or 
without fire arms, burglary, robbery, arson, 
larceny, highway robbery, rape, forgery, as- 
sault with intent to kill, and many other crimes, 
and to sentence him therefor without an in- 
dictment. 

To create jurisdiction under such circum- 
stances the court must disregard “No person 
shall be held to answer” and must also believe 
that the offenses named above are not “in- 
famous crimes.” Surely none of that language 
can be taken out of Article 5 without amending 
the constitution. Will it be necessary for me 
to point out how the constitution must be 
amended? Certainly it cannot be done by the 
adoption of a rule of procedure. 

Can any able, conscientious judge believe, 
decide or announce that the crimes named 
above are not infamous? If so then tell us what 
is an infamous crime and tell us what the fram- 
ers of the Bill of Rights were thinking of when 
they used those words. If jurisdiction in such 
cases can be created and lodged in a court only 
by complying with the constitution, this power 
cannot be usurped or created by a rule. This 
forces us to see that “infamous crimes” against 
the United States can be punished only by the 
exercise of a jurisdiction created in Article 5. 
The attempt to circumvent the constitution and 
thereby to create jurisdiction by a waiver taken 
from the defendant is at least a novel and in- 
genious device, but until the constitution is 
properly amended it is in direct conflict there- 
with and therefore a void and impotent thing. 
Would anyone contend that a United States 
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Commissioner could render a valid and en- 
forceable sentence of ten years imprisonment 
upon a defendant because of a rule and waiver 
proceeding such as we have pictured above and 
which Judge Holtzoff seems to view with fa- 
vor? Such a thing would be a ridiculous farce. 
Why? Simply because he has no power to do 
so. The constitution makes it impossible for 
him to send a man to prison for an infamous 
crime. Such power in the hands of the United 
States commissioners of this country might be 
looked upon with favor by some, but until the 
constitution is amended it is impossible for 
him to exercise any such jurisdiction. 

I am entirely conversant with the support 
which was given this rule at the time of its 
adoption, most of which was purely perfunc- 
tory. I studied the printed briefs and argu- 
ments advocating its adoption and was sur- 
prised when I found it had run the gamut and 
was adopted. I could not agree with them and 
said so in written arguments. But I was only 
a child crying alone in the wilderness. I am 
sure the adoption of the rule seemed so timely 
and necessary to those handling its promulga- 
tion that they thought the courts would wel- 
come the “short cut.” 

My expressions here are not given without 
much careful thought, nor without a very long 
and active experience. My fifty years of active 
practice of law gave me four years as a Kansas 
prosecuting attorney and eight years as United 
States district attorney for the District of 
Kansas. Being surprised at the utterances of 
so able a man as Judge Holtzoff, I am 
prompted to write this letter in the hope that 
it will result in bringing the matter to the at- 
tention of the courts and lawyers of our coun- 
try. 

FRED ROBERTSON 
2219 Washington Blvd., 
Kansas City, Kansas. 





Editor’s Note: This is the second letter in 
these columns commenting on Judge Holtzoff’s 
article. The previous one, by Thomas Marshall 
of Corpus Christi, Texas, was published on page 
62 of this volume last August. Mr. Marshall 
said Judge Holtzoff had taken pride in having 
arraigned, tried, convicted and sentenced a 
defendant all in a single day, but in the case 
mentioned there was no trial, as the defendant 
pleaded guilty, and prompt imposition of sen- 
tence was decidedly in the defendant’s interest, 
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because he was placed on probation. As for Mr. 
Robertson’s letter, Judge Holtzoff’s view is that 
the privilege not to be prosecuted for an in- 
famous crime except by a grand jury indictment 
may be waived by a defendant in the same way 
that he may waive the constitutional privilege 
of trial by jury, the constitutional privilege of 
being represented by counsel, the constitutional 
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privilege against unreasonable search and 
seizure, the constitutional privilege against self 
incrimination, and others. Actually, the new 
rule has served the interests of impecunious 
defendants who are unable to give bail and 
who might have to be imprisoned for weeks 
or even months awaiting indictment by grand 
jury under the old procedure. 





The Literature of Judicial Administration 


Books 


Criminal Procedure from Arrest to Appeal, 
by Lester B. Orfield, professor of law, Temple 
University. Judicial Administration Series, 
National Conference of Judicial Councils. 
New York: New York University Press, 1947. 
Pp. xxxi and 614. 

Despite the fact that our most treasured 
liberties may be intimately affected by rules 
of criminal procedure, the disagreeable fact 
remains that there has been no great interest 
among lawyers generally either in criminal law 
or criminal procedure. There has been no really 
influential American textbook in the field since 
Bishop’s work, first published in 1856. True, 
there have been many valuable studies and a 
considerable number of surveys. These Pro- 
fessor Orfield has carefully weighed along 
with the case and statutory law on the subject. 
These he has likewise compared with English 
and Continental experience. Through many 
years of sustained study, he has succeeded in 
distilling the wisdom of all this experience— 
judicial, statutory and investigative—and in 
presenting his synthesis of the subject in 
simple, scholarly fashion, so that lawyers and 
judges, legislators and law professors the 
country over may have the benefit in succinct 
form of all the learning in this vital, though 
neglected, field of law. This volume, with the 
author’s earlier work, Criminal Appeals in 
America, furnishes a safe guide for the work 
of improving the administration of justice in 
the realm of criminal law.—F rom the foreword 
by Arthur T. Vanderbilt. 





The Life of Roscoe Pound, by Paul Sayre. 
Iowa City: College of Law Committee, State 
University of Iowa. Pp. 412. ‘Cloth, $4.50. 

The late Dean John H. Wigmore is respon- 


sible for the description of Roscoe Pound’s 
historic address before the American Bar As- 
sociation convention at St. Paul in 1906 on 
“The Causes of Popular Dissatisfaction with 
the Administration of Justice’ as “the spark 
that kindled the white flame of high endeavor 
now spreading through the entire legal pro- 
fession and radiating the spirit of resolute 
progress in the administration of justice.” 

Pound’s devotion to efficiency in the processes 
of justice has been “manifest continuously 
throughout the more than forty years from 
that event up to the present moment which 
finds him in China serving as adviser to the 
ministry of justice of that nation. The story 
of his life is a chronicle of the movement and 
his own important leadership in it, told by an 
admiring former student whose assumption of 
the role of Pound’s Boswell obviously has been 
a labor of love. We commend the book both 
as an important contribution to the literature 
of judicial administration and also as a sympa- 
thetic and readable story of a great career and 
a useful and well-lived life. 

State Law Index, 11th Biennial Volume, 1945- 
1946, compiled by the State Law Section of the 
Legislative Reference Service of the Library 
of Congress. Washington: U. S. Government 
Printing Office, 1948. Buckram, pp. vii and 
730. Order from Superintendent of Documents, 
$2.50. 

An essential tool for any kind of research 
in state legislation. Titles involving legal or 
judicial administration subjects appear on al- 
most every page, from “Actions at Law—Civil 
Procedure” on page 4 to “Women—Jury Serv- 
ice” on page 727. Each listing gives the na- 
ture of the statute, state, year, date of ap- 
proval, chapter and page in the session laws; 
thus: 
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“WOMEN—JURY SERVICE 
“Excusing from jury duty, repeal—-Del. 
1945 Apr. 18 p. 968. c. 253.” 





Union of Law and Equity, by Virginia S. 
Addington. Ann Arbor: University of Michi- 
gan Law School, 1948. 24 pages, mimeo- 
graphed. 

A complete digest of the pertinent statutes 
in effect January 1, 1948, under the headings 
of introductory, joinder of claims for legal and 
equitable relief, equitable defense in action for 
legal relief, equitable counterclaim in action 
for legal relief, legal defense in action for 
equitable relief, legal counterclaim in action 
for equitable relief, method of trial when legal 
and equitable claims and defenses are made in 
one action, recent developments in New Jersey, 
and the position of Michigan. 





The Book of the States, 1948-1949, edited by 
Frank Smothers. Chicago: The Council of 
State Governments, 1948. Pp. xi and 780. 
Cloth, $7.50. 

This volume is designed to provide an au- 
thoritative source of information on state 
activities, and to report on the progress of the 
work done by the Council of State Govern- 
ments, the commissions on interstate co-opera- 
tion, and other agencies concerned with inter- 
governmental problems. It is issued biennially 
in the even-numbered years, with two supple- 
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ments in the odd numbered years listing legisla- 
tors and elective officials and appointed ad- 
ministrative officials. The price of the three 
ordered together is $10.00. 

Tabular data on judicial salaries, judicial 
pensions and judicial councils reprinted in the 
February JOURNAL from this volume are only 
a part of its section on the state judiciary, 
which also includes tables on classification of 
courts and terms of judges, qualifications of 
judges, methods of selecting judges, and details 
regarding the make-up and operation of the 
highest courts of appeal. 





CASES 


Ira S. Bushey and Sons Inc. v. W. E. Hedger 
Transportation Corp., U. S. Circuit Court of 
Appeals, Second Circuit, decided February 27, 
1948. 

The only thing about this case that makes it 
noteworthy here is the length of the opinion. 
It consists of a twenty-one page majority opin- 
ion and a thirty-six page dissent, plus a forty- 
one page appendix to the dissent. The total is 
ninety-eight pages, and without going into the 
question of whether or not so many words 
were necessary in this instance, we may be glad 
that it is at least a rare exception to the rule. 
See Charles A. Beardsley, “An Unconventional 
After-Dinner Speech,” 25 J. Am. Jud. Soc. 40, 
August, 1941, wherein appellate judges are 
reminded that their opinions are, in effect, 
collect telegrams to the bar. 





Index to Volume 31 


An index to the first twenty volumes has been printed separately. Index to 
Volumes 21 through 27 was published in April, 1944. Volumes 28, 29 and 30 
were indexed in the April issues of 1945, 1946 and 1947. Any or all of these 
will be sent without charge upon request. Another seven-year cumulative index 
may be expected at the end of Volume 34 in 1951, and a second twenty-year index 
at the end of Volume 40 in 1957. Cloth binders, large enough to hold four volumes, 
light brown with gold lettering, $1.50 each, postpaid. 
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Whaley, A.—Fee-supported justices and due process 
of law (letter), 124-5. 

Williams, Henry N.—General sessions courts in Ten- 
nessee, 101-4. 

Wilkin, Robert N.—Law and religion, 99-100. 

Winters, Glenn R.—“Behind the black robes,” 132-3. 
The intramural law review, 132. The judicial nomi- 
nating commission, 68. Justice and the supreme sacri- 
fice, 3. New Jersey goes to the head of the class, 
131. The role of the law review in legal education, 
100. Spéaking of public relations, 132. 


2. Legal Education and Admission to the Bar 


Definition of the practice of law, 26-27. F 
The role of the law review in legal education, 100. 
The intramural law review, 132. 


3. Bar Organization 
Bar integration reports from Florida, Minnesota and 
New Jersey, 151. 
4. Bar Activities 
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Survey of the legal profession, by Arthur T. Vander- 
bilt, 75-8. 

Two Iowa bar associations win awards, 88. 

Ethical and social problems of the American lawyer, by 
Robert Wren Cary, 120-22. 
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A Guide to Legal Aid for the Poor, by Ernst J: Cohn 
and Robert Egerton, book review by John S. Brad- 
way, 30. 
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Legal service offices for persons of moderate means, 
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Philadelphia Bar Association votes to establish lawyers 
reference plan, 123. 

Promoting legal aid work, by John S. Bradway, 78-82. 
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work, 155. 

b. Public Relations 

“Behind the Black Robes,” 132. 

Panel discussions for lay groups—a practical public 
relations project for the bar, by Robert J. McGuigan, 
83-4. 

Speaking of public relations, 132. 

To fulfill its social responsibilities the bar must inform 


the public about its services (letter), by Lee Ward, 
27-8. 
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Arkansas—Commission revises Arkansas court plan, 23. 

“Behind the Black Robes,” 132. 

California—Forty lawyers appraise operation of Calif. 
and Missouri methods of selecting judges, 176-184. 
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ciary proposals win state bar approvals, 86-7. 
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Judicial selection roundup, 112-15. 

Latest statistics on judicial salaries, judicial pensions 
and judicial councils, 147-52. 
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South Carolina—Tyson v. Tyson, 160. 
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6. Court Organization 


Arkansas—Commission revises court plan, 23. The 
Arkansas court plan creates a judicial hierarchy, by 
Giles J. Patterson (letter), 28-30. 
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basis, 21-23. Judiciary proposals win state bar 
approval, 86-7. 

Fee-supported justices and due process of law (letter), 
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opinions, 60-61. 
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The lawyer must consider his client, but need not wholly forget himself; he 
must remember that his opponent has a right to fair treatment and that society 


has a large stake in the successful operation of its judicial agencies.—Edson 
R. Sunderland. 








